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VIRGINIA: 
In the Clerk's Office of the Supreme Court of Appeals at the 
Supreme Court of Appeals Building in the City of Richmond 
on Friday the 27tp. day of September, 1957. 
SOUTHERN RAILWAY COMPANY, Plaintiff in Error, 
against 
RUTH ANNE BARDEN, Defendant in Error. 
From the Law and Equity Court of the City of Richmond 
Upon the petition of Southern Railway Company, a corpo-
ration, a writ of error and supersedeas is awarded it by one 
of the Justices of the Supreine Court of Appeals on Septem-
ber 27, 1957, to a judgment rendered by the Law and Equity 
Court of the City of Richmond on the 1st day of April, 1957, 
in a certain motion for judgment then therein depending 
wherein Ruth Anne Barden was plaintiff and the petitioner 
was defendant. 
· And it appearing from the certificate of the clerk of the 
said court that a supersedea,s bond in the penalty of eight 
thousand dollars, conditioned according to law has heretofore 
been given in accordance with the provisions of sections 
· 8-465 ·and 8-477 of the Code, no additional bond is required. 
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In the Law and Equity Court of the City of Richmond, the 
1st day of April 1957. 
This day came again the parties, by counsel, ancil ·came also 
the jury sworn in this case, pursuant to their adjournment on 
Friday last, and having heard the arguments of counsel, 
were sent out of Court to consult of a verdict, and after some · 
time returned into Court with a verdict in the words ·and 
figures following, to-wit: '' We, the jury, on issues joined, 
find :for the plaintiff and assess the damages at Seven thou-
sand dollars.'' 
Thereupon the defendant, by counsel, moved the Court to 
set aside the verdict of the jury on the ground that it was 
contrary to the law and the evidence, and the Court having 
heard the arguments of counsel, doth overrule said motion. 
The ref ore, it is considered by the Court that the plaintiff 
recover of the defendant the sum of sev~n thousand dollars 
($7;000,00), with interest thereon to be computed after the 
rate of six per centum per annum from the 1st day of April, 
1957, until paid, and her costs by her about her suit in this 
behalf expended. 
To all of which action of the Court the defendant, by coun-
,stil, ,objected and excepted. · 
.And the defendant having indicated its intention to apply 
to the Supl!-em.e Court of .Appeals of Virginia for a writ .of 
error from and su.persedeas to this judgment, it is ordered 
that execution thereof be suspended for a period of four 
months upon the -defendant, pr someone for it, within fifteen 
days from this date, giving bond in the penalty of $8,000.00, 
with surety to be approved by the Clerk of this Court, con-
ditioned a-s provided by Section 8-477 of the Code of Vir-
ginia .. 
• • • • 
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page 16 r INSTRUCTION NO. 2. 
The Court instructs the jury that at the time and place of 
the accident in question it was the duty of the defendant, 
Southern Railway Company, to sound sharply the horn of its 
locomotive engine twice at a distance of not less than three. 
hundred yards nor more than six hundred yards from th.e 
grade crossing at which this collision occurred and to. ring 
its bell or sound its horn continuously or alternately until the 
locomotive engine had reached the crossing; 
If you believe from a preponderance of the evidence that 
the defendant failed to perform either of the forgoing dutiesi 
then it is guilty of negligence, and if you further believe that 
such negligence was the proximate cause of or efficiently con-
tributed to the injuries sustanied by Mrs. Barden, you shall 
find y01ar verdict for the plaintiff. 
Given Apr. 1, 1957. 
T. C. F. 
page 17 r INSTRUCTION NO. ~-
The Court instructs the jury that the negligence, if any, 
of Mr, Barden,. the driver of the car, cannot be imputed to the 
plaintiff, Mrs. Barqen, and if you should believe that the 
defendant, Southern Railway Company, was guilty of negli-
gence, and that Mr. Barden, the driver of the car, was also 
guilty of negligence, and the negligence of the two concurred 
to bring about the collision, resulting in injury to the plain-
tiff, then you shall find your verdict for the plaintiff agains:t 
the defendant, Southern Railway Company. 
Given Apr. 1, 1957. 
T. C. F. 
page 18 r INSTRUCTION NO. 5. 
The Court instructs the jury that if you find your verdict 
for the plaintiff, then it shall be your duty to assess damages 
and in doing so you may take into consideration the follow-
ing: 
1. Hospital and nurses' and doctor's bills incurred by the 
plaintiff as a result of said injurieR, if any; 
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2. Loss of earnings sustained by the plainti:ff as a result of 
said injuries, if any ; 
3 Deprivation or loss of engaging in the usual activities or 
normal pursuits of life; 
4 Disfigurement and embarrassment which the plaintiff has 
sustained and which she may reasonably be expected to sus-
, tain in the future as a result of said injuries, if any; 
5. Physical pain and mental suffering endured by the plain-
tiff, if any, from the date of the accident to this date as a 
result of said injuries, if any ; 
6. Physical pain and mental suffering which the plaintiff 
may reasonably be expected to endure in the future as a re-
sult of said injuries, if any; 
and from these, as proven by the evidence, assess such dam-
ages as will fairly and justly compensate plaintiff for any 
injuries suffered, not to exceed the sum sued for. 
Given Apr. 1, 1957. 
T. C. F. 
page 19 ~ INSTRUCTION NO. 6. 
The Court instructs the jury that there is a difference in 
the degree of care required of a passenger in a car from that 
required of the driver when approaching a railroad crossing. 
Such difference· arises by reason of the fact that the driver 
has physical control of the car. The rule is that a passenger 
must look and listen for approaching trains and warn driver 
of the near approach of a train if such can reasonably be 
seen and heard by so looking and listening. But the passenger 
has no duty to direct and control the driver unless it is 
obvious . that the driver is taking no precautions for · their 
safety. If there is no apparent danger in the manner in which 
the driver is operating the car, the passenger is not required 
to interfere. 
Giv~n Apr. 1, 1957. 
T. C. F. 
page 20 ~ INSTRUCTION NO. 9. 
'The Court instructs the jury that insofar as the defendant 
relies upon the contributory. negligence of the plaintiff to 
def eat a recovery in this case, or mitigate her damages, such 
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negligence on the part of the plaintiff cannot be presumed 
because she is presumed to have exercised due and proper 
care at the time of the accident in the absence of evidence to 
the cqntrary. 
The burden is upon the defendant to show affirmatively con-
tributory negligence of the plaintiff by a preponderance of the 
evidence to the satisfaction of the jury, unless the evidence 
offered by the plaintiff shows her to be guilty of contributory 
negligence or it may be fairly inf erred from· all of the facts 
and circumstances. 
You are told that although you believe the plaintiff guilty 
of negligence which efficiently contributed to the accident, and 
you further believe ·that the defendant failed to. give the 
signals mentioned in Instruction N9. 2, such contributory neg-
ligence on the part of the plaintiff shall not bar her right to 
recover, but you shall take such negligence of the plaintiff. 
if any, into consideration in mitigation of any damages that 
she may be entitled to recover. 
Given Apr. 1, 1957. 
T. C. F. 
page 21 ~ INSTRUCTION NO. H(a). 
The Court instructs the jury that "proximate cause," as 
used in these instructions, means that the accide:Q.t must have 
been the natural and probal;>le consequence of the alleged 
negligence of the defendant railway company and that the 
railway company in the exercise of ordinary care ought to 
have foreseen that the accident might naturally result from 
such alleged negligence under the attending circumstances. 
You are the sole judges of the weight to be given to the 
evidence you have heard and in making this determination 
you. may take into consideration the demeanor of the wit-
nesses on the stand, their manner of testifying, their apparent 
candor and frankness, their bias, if any, their opportunity to 
observe and understand the matters about which they have 
testified and the reasonableness. of their testimony. 
Given Apr. 1, 1957. 
T. C. F. 
page 22 ~ INSTRUCTION NO. H(b). 
) 
The Court instructs the ju:r;y that the plaintiff in this case 
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is charging the.defendant railway with negligence consisting 
of the failure to give the signals required (as described in 
Instruction No. 2 ). 
The fact that the collision occurred between the automobile 
in which the plaintiff was riding and the defendant's train 
raises no presumption whatever that the defendant was negli-
gent in any respect. The presumption is that the defendant 
was not negligent as charged by the plaintiff. The plaintiff 
has the burden of proving by a preponderance of the evidence 
the negligence which she has charged and that such negli-
gence caused or contributed to plaintiff's injuries. 
If you believe from the evidence that plaintiff has proved 
such negligence then you shall find your verdict for the plain-
tiff regartlless of whether or not she was also guilty of negli-
gence which contributed to the accident. If, however, you 
believe from the evidence that plaintiff was guilty of negli-
gence which proximately contributed to the accident, you 
must consider her negligence, if any, in mitigation of dam-
ages. -
Given Apr. 1, 1957. 
T. C. F. 
page 23 ~ INSTRUCTION NO. 4(a). 
The Court instructs the jury that if you believe from the 
evidence that the horn on defendant's engine was sharply 
sounded at least twice at a distance of not more than 600 
yards nor less than 300 yards from the crossing and that 
thereafter such horn was continuously sounded or the bell on 
defendant's engine was continuously rung until defendant's 
engine reached the crossing, then you shall find a verdict for 
the defendant. 
Given Apr. 1, 1957. 
T. C. F. 
page 24 ~ INSTRUCTION NO. J(a). 
The Court instructs the jury that a railway has the right 
of way over a motorist at a crossing. 
The Court further instructs the jury that a railway cross-
ing itself is a signal or proclamation of danger and that the 
plaintiff, as well as her husband ( the driver of the car), is 
required by law when approaching and going upon a railroad 
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crossing to exercise reasonable care by (i) listening ·effect-
ively and (ii) looking effectively for approaching trains. 
A failure to exercise this reasonable care constitutes negli-
gence if it proximately causes or contributes to an accident. 
If you believe from the evidence that the plaintiff failed 
to exercise reasonable care to comply with the duty of looking 
and listening effectively, as above stated, and that her failure 
in this respect was the sole proximate cause of the collision, 
or together with the negligence of the driver of the auto-
mobile constituted the sole proximate cause of the collision, 
you shall find your verdict for the defendant. 
Given Apr. 1, 1957. 
T. C. F. 
page 25 ~ INSTRUCTION NO. 4(c). 
The Court instructs the jury that the testimony of wit-
nesses that they did not hear the horn or the bell of the e~gine 
as it approached the crossing is entitled to less weight than 
the positive testimony of other ·credible witnesses that the 
horn was sounded or the bell was rung as the engine ap-
proached the ·crossing unless it appears that the former had 
as good an opportunity to hear and· probably would have 
heard such horn or bell and that it is probable that they would 
have heard it. 
Given Apr. 1, 1957. 
T. C. F. · 
page 26 ~ INSTRUCTION NO. 10. 
The Court instructs the jury that you must consider this 
case solely upon the evidence before you and the law as laid 
down in the instructions of the Court, and you must not allow 
· any sympathy you may feel to influence your verdict. A 
verdict must not be based, in whole or in part, upon con-
jecture, or surmise, or sympathy, but must be based solely 
upon the evidence in the case · and the instructions of the 
Court. 
Given Apr. 1, 1957. 
T. C. F. 
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page 27 ~ INS.TRUCTION NO. 6. 
The Court instructs the jury that a railroad train has the 
right of way over an automobile when the train and the auto-
mobile are approaching a railroad crossing'at approximately 
the same time, and that in such a_-situation, it is the duty of 
the driver. of the automobile to stop and give the right of way 
to the train. · 
Refused Apr. 1, 1957. 
T. C. F. 
page 28 ~ INSTRUCTION NO. 8. 
The Court instructs the jury that the credibility of wit-
nesses is a question exclusively for the jury, and in deter-
mining the weight to be given to the testimony of the different 
witnesses in this case, they are authorized to consider the 
relationship of the witnesses to the parties, if the same· is 
proven; their interest, if any, in the result of the trial; their 
feeling and bias, if any has been shown; their demeanor while 
testifying; their apparent intelligence; and their means of 
information; and to give such credit to the testimony of such 
witnesses as under all the circumstances such witnesses seem 
to be entitled to. ·· 
Refused Apr. 1, 1957. 
T. C. F. 
that it failed to perform any one of its duties as explained 
in paragraphs 2 and 3 of Instruction No. . . , you shall find 
your verdict for the plaintiff and assess her damages in ac-
cordance with the instruction on damages, unless you be-
lieve that the plaintiff was guilty of negligence which 
efficiently contributed to the accident. 
T. C. F. 
Refused Apr. 1, 1957. 
(Second page of plaintiff's instruction No. 9. See plain-
tiff's instruction No. 9, above.) 
page 30 ~ INSTRUCTION NO. M. 
The Court instructs the jury that even if you believe from 
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the preponderance of the evidence that the defendant failed 
to give the signals described in Instruction No. . . , you shall 
find a verdict for the defendant unless you also believe that 
the failure to give such signals proximately contributed to the 
collision. · 
Refused Apr. 1, 1957. 
T. C. F. 
page 31 ~ INSTRUCTION NO. L. 
The Court instructs the jury that the testimony of wit-
nesses that they did not hear the horn or the bell of the 
engine as it approached the crossing is purely negative and 
without probative value and should be disregarded unless it 
appears that such witness was in a position to hear the signals 
and the conditions were such that the witness probably would 
have heard them had they been given. 
Refused Apr. 1, 1957. 
T. C. F. 
page 32 ~ INSTRUCTION NO. II. 
The pourt instructs the jury that if you believe from the 
evidence that the plaintiff and the driver of the· automobile 
were riding together for a common business purpose and that 
the plaintiff had the right to exercise sonie voice or control 
and direction of such automobile, then the plaintiff and the 
driver· of the automobile were engaged in a joint enterprise, 
and any negligence on the part of either was, in law, the 
negligence of both. · 
If you believe from the evidence that the sole proximate 
cause of the collision between the automobile and defendant's 
train was the negligence of either the plaintiff or the driver 
while they were engaged in such a joint enterprise, then you 
must find a verdict for the defendant. 
Refused Apr. 1, 1957. 
T. C. F. 
pa,ge 33 ~ INSTRUCTION NO. A. 
The Court instructs the. jury that the plaintiff has failed 
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to prove either (1) that the defendant failed sharply to sound 
the horn on its engine at least twice at a distance of not more 
than 600 yards nor less than 300 yards from the crossing or 
(2) that the defendant thereafter failed to continuously sound 
such horn or ring the bell on its engine until such engine 
reached the crossing, and you cannot base a verdict for the 
plaintiff on the allegation that defendant failed to · give the 
required horn and horn or bell signals. 
Refused Apr, 1, 1957. 
T. C. F. 
page 34 r INSTRUCTION NO. B. 
The Court instructs the jury that there is no evidence in 
this case that there were trees or brush on the right-of-way 
of the defendant and within 100 feet of the crossing which 
obstructed the view of an approaching train, and therefore 
you cannot base a verdict for the plaintiff on the allegation 
or ground that defendant failed to maintain its right-of-way 
at this crossing in a proper condition. 
Refused Apr. 1, 1957. 
T. C. F. 
page 35 r INSTRUCTION NO. C. 
The Court instructs the jury that there is no evidence the 
defendant's engineer and fireman failed to maintain a proper 
lookout as they approached the crossing and you can not base 
a verdict for the plaintiff on the allegation of failure 0of the 
defendant to maintain a proper lookout. 
Refused Apr. 1, 1957. 
T. C. F. 
page 36 r INSTRUCTION NO. D. 
The Court instructs the jury that the speed at which the 
train was running at the time of the collision does not con-
stitute negligence on the part of the defendant and must not 
be considered by you as such and the defendant cannot he 
held liable on this account. 
Refused Apr. 1, 1957. 
T. C. F. 
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page 37 ~ INST.RUCTION NO. E. 
The Court instructs the jury that. the defendant was not 
required under the law to establish any warning sign or de-
vice at the crossing where the collision occurred other than 
the crossbuck boards bearing the words "Railroad Crossing" · 
and the '' Slow Down to 5 Miles-Va. Law'' sign, which it 
actually established and maintained there, and therefore you 
cannot base a verdict for the plaintiff on the failure of the 
defendant to provide some other or additional signs or de.: 
vices at the crossing. 
Refused Apr. 1, 1957. 
T. C. F. 
page 38 ~ INSTRUCTION NO. F(a). 
The Court instructs the jury that the' plaintiff and the 
driver of the automobile were on a joint venture, and that 
therefore the negligence, if any, of the driver is imputed to 
the plaintiff. 
The Court therefore instructs the jury that if you believe 
from the evidence that the negligence of the driver of the 
automobile was the sole proximate cause of the collision, then 
you must find your verdict for the defendant. 
Refused Apr. 1, 1957. 
T. C. F. 
page 39 ~ INSTRUCTION NO. F(b). 
The Court instructs the jury that if you believe from the 
evidence that either the negligence of the driver of the auto-
mobile in which the plaintiff was riding or the joint and con-
curring negligence of the defendant and the driver of such 
automobile was a proximate cause of the collision, such driv-
er's negligence is imputed to the plaintiff and you must find a 
verdict for the defendant. · 
Refused Apr. 1, 1957. 
T. C. F. 
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page 40 r INSTRUCTION NO. G. 
The Court instructs the jury that, as a matter of law, the 
evidence establishes that the driver of the car in which the 
plaintiff was riding was guilty of negligence which was a 
proximate cause of the collision, and if you believe from the 
evidence that such negligence was the sole proximate cause 
of the collision or together with the negligence of the plaintiff 
constituted the proximate cause of the collision you must find 
for the defendant. 
Refused Apr. 1, 1957. 
T. 0. F. 
page 41 r 
if any, in mitigation of damages. 
If you believe from the evidence that the plaintiff has 
proved her Claim No. 2, then you may find your verdict for 
the plaintiff unless you .also believe from the evidence that the 
plaintiff herself was guilty of negligence which contributed 
to the accident, in which event the Court instructs you that 
her negligence, if any, would preclude a recovery by her on 
Claim No. 2 and your verdict should be for the defendant. 
This part of H(b) Refused Apr. 1, 1957. 
T. C. F. 
page 42 r INSTRUCTION NO. I. 
The Court instructs the jury that as a matter of law, the 
evidence establishes that the plaintiff was guilty of negligence 
which was a proximate cause of the collision and if you be-
lieve from the evidence that the horn on defendant's engine 
was sharply sounded at least twice at a distance of not more 
than 600 yards or less than 300 yards from the crossing and 
that thereafter such horn was continuously sound~d or the 
bell on defendant's engine was continuously rung until de-
fendant's engine reached the crossing, then you shall find a 
verdict for the defendant but if you should believe from the 
evidence that such horn or horn and bell signals described 
above were not sounded and you further believe that such 
failure proximately contributed to the cause of the collision 
in which the plaintiff was injured, then you must consider 
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the plaintiff's negligence in mitigation of the damages sus-
tained by her. 
R~fused Apr. 1, 1957. 
T. C. F. 
page 43 r INSTRUCTION NO. K. 
The Court instructs the jury that if you believe from the 
evidence that the sole proximate cause of the collision was 
the negligence of the driver of the car, or the negligence of 
the plaintiff in this case, or the concurring negligence of both, 
you must find a verdict for the defendant. 
Refused Apr. 1, 1957. 
T. C. F. 
page 44 r INSTRUCTION NO. K(a). 
The Court instructs the jury that if you believe from the 
evidence that the sole proximate cause of the collision was 
the negligence of the driver of the car, or the negligence of 
the plaintiff in this case, you must find a verdict for the de-
fendant. 
Refused Apr. 1, 1957. 
• • 
page 46 r 
• • 
Received and filed May 27, 1957. 
Teste: 
T. C. F . 
• • 
• • 
LUTHER LIBBY, JR., Clerk. 
NOTICE Of APPEAL AND ASSIGNMENTS OF ERROR. 
14 Supreme Court of ~ppeals of Virginia 
Patrick.E. Flood. 
To: Luther Libby, Jr., Clerk of the .Law and Equity Court 
of the City of Richmond: 
Notice is hereby given of the intention of the defendant, 
Southern Railway Company, to apply for a writ of error and 
si,pers'edeas from the final judgment rendered herein on April 
1, 1957. 
ASSIGNMENTS OF ERROR. 
The defendant assigns the following errors: 
1. The trial court erred in overruling the defendant's mo-
tions made at the conclusion of the plaintiff's evidence and 
renewed at the conclusion of all evidence to strike plaintiff's 
evidence as insufficient in law to sustain a recovery and in 
overruling defendant's motion to set aside the verdict of the 
jury as contrary to the law and evidence and enter final judg-
ment for the defendant. 
page 47 ~ 2. The trial. court erred in (i) giving Instruc-
ton No. 2 (initially designated by plaintiff's coun-
sel and referred to in the transcript of testimony as ''Instruc-
tion A") and Instructions No. 5 and No. 6 for the reasons 
stated by defendant's counsel at the trial and set forth ·in the 
record, and (ii) refusing to give Instructions B, C, D, E, 
F(a), F(b), II, G, I, L and M to the jury for the reasons 
stated by defendant's counsel at the trial and set forth in the 
record. 
• 
SOUTHERN RAILWAY COMPANY 
By LEWIS F. POWELL, JR. 
H. MERRILL PASCO 
ANGUS H. MACAULAY, JR. 
1003 Electric Building 
Richmond, Virginia 
• 
Counsel for Southern Railway Com-
pany . 
• • • 
page 69 ~ PATRICK E.· FLOOD, 
called as a witness by and on behalf of the plaintiff; 
being first duly sworn, testified as follows : 
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Patrick E. Flood. 
DIRECT EXAMINATION. 
By Mr. Anderson: 
Q. Will you state your name, age, and occupation Y 
A. My name is Patrick E. Flood; I am thirty-three; I am 
assistant credit manager at Ward's TV. 
Q. Were you in the vicinity of the Southern Railway grade 
crossing on Brittles Lane on Monday, March 28, 1955? 
A. I was in the vicinity. I was on the top of the hill, to be 
exact. -
Q. Where were you in relation to the crossing? 
A. In relation to· the crossing, if you .drive up the road to 
the hill, I would be to the left of the crossing on the hill. 
Q. You were above the crossing? 
· A. Yes, sir. 
Q. What were you doing in this vicinity on this particular 
day? 
A. Well, at that particular time I was working for the Life 
& Casualty Insurance Company, and Monday day and Monday 
night I made my collections in that particular area, and it 
was a standard procedure on Monday that I collected from 
the Jones family at that time of day. It was just a 
page 70 ~ standard procedure to collect at that time of day, 
because that is the only time I can get the money, 
to be very frank. · · · · · 
Q. Where is the Jones house on_ the street? Is it in the 
middle, or at the end Y 
A. It is at the turn of the street. I believe you call it 
Inman Street. 
Q. Is it on the corner? 
A. It is a corner in the center of the block. 
Q. Will you tell us what you did and heard after you had 
called at this house Y 
_ A. Well, I collected the money and I remember coming out 
of there. I was walking to my car as usual and getting in it. 
The usual procedure always is to immediately mark the 
amount of your collection down on the card, and it was while 
doing this, after sitting down in the _car, that I heard the 
blowing and the rending of metal and a crash or crunch, or 
whatever you want to call it, at that time. 
Q. What type of horn is this? 
A. I always called it a Klaxon, but that is the wrong name. 
It is the horn on the train. · 
Q. The horn on the train Y 
A. Yes. 
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Q. How mucli time interval was there between the sounding 
of this horn and the rending of metal, as you have 
page 71 ~ described T 
A. They were simultaneous, I would say; a frac-
tion, hardly, if there was a fraction at all. · 
Q. Were your automobile windows up or down T 
A. Down as usual. 
Q. Was there any train horn sounded prior to the time 
you heard the horn and the metal practically together? 
A. No, sir. 
Mr. Powell: I object to the form of the question, Your 
Honor. He may ask the witness whether he heard any sound, 
but not whether there was any blown or sounded. 
. The Court: I think the objection is well taken. 'rhe objec-
tion is sustained. 
By Mr. Anderson: 
Q. Can you tell us w:hether you h0'.ard any train horn sound 
prior to the time you heard the horn and the metal together? 
A. No, sir. 
Q. What, if any, attraction do train horns or bells have 
foryouT 
A. Well, they are more or less. a remembrance, in their way. 
I lived near a railroad of this particular type for about 
twenty-some years and I lived-that was in New Jersey-and 
I don't know-whenever I hear it, it makes me 
page 72 ~ think of where I haven't been for so long a time .. 
I just automatically notice the horn. 
Q. Have you ever heard the horn of the train that runs on 
the track down below the hill T 
A. Yes, sir. 
Q. Do you know what it sounds like T 
A. De:(initely. 
Mr. Anderson: That is all the questions I have. 
CROSS EXAMINATION. 
By Mr. Powell: 
Q. Mr. Flood, at the time of this ·accident you were working 
fer Life & Casualty Insurance Company? 
A. That's right, sir. 
Q. Is that the same company that Mr. Barden, the husband· 
of the plaintiff, was working for at that time? 
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A. Yes, sir. 
Q. Was he a friend of yours? 
A. A working friend, I would call him. 
Q. Did he do the same kind of work for the company that 
you were doing? 
A. Yes, sir. 
Q. What was that? 
A. Well, agents. 
Q. Selling insurance ? 
page 73 r A. Yes, sir, selling and collecting. 
Q. When you collect insurance, as you were do-
ing from the Jones family, what do you call that? Working 
on a debiU 
A. Yes, sir. 
Q. Did Mr. Barden also work debits in that general part 
of the county? 
A. No, sir, his debit was Church Hill. 
Q. Did you ever work with him on his route? 
A. I had too much to do. 
Q. Were you busy on this afternoon? 
A. I had a great job. I was always busy. 
Q You had other people to collect from in addition to the 
Joneses? 
A Yes, sir 
Q Do you remember the weather? Was it warm or cool 
on the afternoon of March 28, 1955? 
A. It was warm, sir. 
Q. About what temperature would you say? 
A. I wouldn't know exactly what the temperature was, 
except it was exceedingly warm for that time of year. 
Q. Did you need a coat? 
A. If I had a coat, it was for the late evening. I doubt if I 
had it on. 
Q. Could you estimate the temperature within 
page 7 4 r five degrees? 
A. Oh, I would say the temperature was ap-
proximately the same as today, or maybe a little warmer. 
Q. The same as today or maybe a little warmer? 
A. Around sixty or sixty-five. 
Q. Do you know what it is today? 
A. Sixty or sixty-five. 
Q. Was the weather clear or cloudy or was there any fall-
ing weather at that time? . 
A. The weather at that time was clear. Of course, this 
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was about dusk. It was in the· evening, five-thirty or so, or 
five o'clock, when I went over there. 
Q. Do you normally use Brittles Lane when you go to that 
part of town? 
A. No, sir. The point of collecting from the Joneses was a 
definite time. No matter where I was, I am sure I got there 
at that time so I could get the premium before it disappeared. 
Q. So, you went there from wherever you happened to be 
at that particular time? · 
A. Well, my section on Monday evening was on Carlisle 
A venue, and so f o·rth, in that area. · 
Q. Did Mr; Barden live in that general area at that time Y 
A. Mr. Barden lives on Carlisle A venue. 
page 75 ~ Q. That is not far away, is it? 
A.; No, sir. 
· Q. How far in terms of feet is the Jones house from this 
crossing, Mr. Flood, approximately? 
A. Approximately? I wouldn't have the slightest idea. I 
can only state that it is above it. You can see the train quite 
clearly. 
Q. Above? 
A. Yes, sir. 
Q. Does the Jones house have a number on the street Y 
A. I believe so. Don't ask me that. I don't know. 
Q. You were' sitting in your car, writing up your debits; 
is that correct¥ 
A. Writing my premium that I had collected. 
Q. You had collected it? · 
A. Yes, sir. 
Q. You were not expecting a train at that time, were you Y 
A. Well, I don't think I ever expect a train, as far as look,. 
ing for it. . · 
Q. The first time your attention was directed in any way 
to this accident was when you heard this simultaneous rend-
ing of metal and sounding of th.e horn that you have de-
scdbed; is that correct? 
A. Yes, sir. 
page 76 ~ Q. And up to that time, obviously, you were 
. not thinking about trains or engines, or anything 
except attending to business?· 
A. We can say that. 
Q. That is right, isn't it? . 
A. Yes, sir. 
Q. Did you go down to the scene of the accident, Mr. Flood? 
A. No, sir. 
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Q. Why didn't you do that? . . · 
A. Well, that is an answer I really don't know how to say. 
I heard it, but it was of no particular interest to me. I 
didn't know who it was. 
Q. Could you see it from where you were T 
A. No, sir. · 
Q. And you had other business to attend to T _ 
A. True. 
Q. When did you first find out that your working friend, 
Mr. Barden, had been involved in that accident T 
A. I believe it was the following day at work. 
Q. Was he at work the next day? . 
A. That is something I don't remember, whether he was 
_ at work the following day or not. I don't think he was. 
. · Q. When did you first talk to him about the acci-
page 77 ~ dent? · 
A. ,Vhen he returned to work. I am not sure 
what day he came back. I know it was sometime during the 
week that I saw him and he referred to it. · 
• • • • • 
page 82 ~ RUTH ANNE BARDEN, 
the plaintiff, being first duly sworn, testified as 
follows: 
DIRECT EXAMINATION. 
By Mr. Anderson: 
Q. Will you please state your name and age? 
A. Ruth Anne Barden; I am twenty-seven years old. 
Q. What is your ·occupation? 
A. I am a secretary in the Adoption Report Section of the 
Department of Welfare and Institutions. 
The Court: ·wm you speak a little louder, please T 
By Mr. Anderson: . 
Q. Your voiee has got to carry over there. 
On March 28, 1955, were you working for the Department 
of Welfare and Institutions Y 
A. Yes, sir, I was. 
Q. And where was your office then located and is now 
located? 
A. 429 South Belvidere. 
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Q. How would you commute between your office and home T 
A. My husband picked me up. Well, he carried me to work 
in the morning and he picked me up from work and took me 
home. 
Q. In the afternoon 1 
page 83 r A. In the afternoon. 
Q. On March 28, 1955, did your husband pick 
you up and take you home f 
A. Yes, he did. 
Q. What route do you normally take when going from 
your office to your home f 
A. We usually go do,Yn to Canal Street, east on Canal, and 
then we cut through 14th and on Government Road to Car-
lisle and turn right on Carlisle, and we live there. 
Q. How long had you been living on Carlisle at the time 
of this accident 1 
A. A little over four months. 
Q. On March 28, what route did you take to go home f 
A. It was a nice spring-well, spring was coming and the 
buds were green, and we, instead of going on Carlisle-I 
mean, on Government Road, we went across Government 
Road on Jennie Scher Road, and there is a little .creek that 
goes across Jennie Scher Road and it is a real pretty little 
place and we· just felt like going down there, for no particular 
reason, just taking a little ride before going home. Then 
we got off Jennie Scher Road onto Brittles Lane. 
Q. About how far is it from where Jennie Scher Road runs 
into Brittles Lane to the crossing where the accident oc-
curred! 
A. Approximately half a mile.· 
page 84 r Q. Now, when you got on Brittles Lane, in which 
direction were you heading 1 
A. We were heading in an easterly direction. 
Q. So you turned to your right? . 
A. "\Ve turned to our right off of Jennie Scher. 
Q. As your husband drove along, do you recall approxi-
mately what his speed was? Can you estimate it? 
A. I think he must have gotten up to around forty miles 
an hour. 
Q. Were you familiar with the railroad crossing on Brit-
tles Lane? 
A. No, I wasn't. 
Q. How many times had you been across the crossing, to 
the best of your knowledge? 
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A. Three or four times. 
~1 
• Q. Well, were you aware on this particular day that there 
was a crossing ahead? · 
A. I realized there was a crossing ahead when I was ap-
proximately a hundred feet from the cross bars. That is what 
I saw first. That is what called my attention to the fact 
that the railroad was there. 
Q. You mean when you saw the railroad sign f 
. A. The cross sign. 
Q. Well, what did you do when you realized there was a 
crossing there.¥ Would you come over here, please. 
page 85 ~ This road is what road 1 Referring to Plaintiff's 
Exhibit No. 1, the :wide road shown on that exhibit 
has been ref erred to by the wit;ness as Brittles Lane. Here 
is the track, the railroad track crossing that lane. 
A. This is the Southern Railroad track. 
Q. Can you see the cross-beam s19ns that you have re-
ferred to? 
· · A. It is right here. 
Q. Just a minute. . 
A. It is the little white speck at the pole. 
Q. Will you draw an arrow on the map to that? 
( The designation was made by the . ,vi tness.) · 
Q. You have put a small ink arrow to the right of the road 
next to the tracks? 
A. That's right. 
Q. You say you were approximately how many feet from 
this sign when you first saw it and realized there was a cross-
ing there1 
A. I would say a hundred feet, maybe a little more. 
Q. What did you do when you saw the sign there! 
A. When I saw the sign I looked to my left and the track 
was obscured by foliage and leaves and trees, and there is 
also a fence there that obstructs the view. 
Q. Can you point out the fence that you referred to on this 
aerial photograph? 
page 86 ~ A. Do you want me to draw an arrow? 
Q. Yes, if· you can. 
A. Here is that fence. 
Q. Would you write ''Fence" beside that.¥ 
(The designation was made by the witness.) 
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Q. Where does that fence extend T 
A. That fence extends up almost to this little road to the 
left, here. The fence is right here. . 
Q. It goes a distance along Brittles Lane and then cuts 
off to the left T 
A. It does. 
Q. What is this ar~a in ·here between the track and the 
small dirt road on the left of the crossing T 
A; This is where the shrubbery was that was blocking my 
view from seeing the track. There :were a f,ew trees there, 
small trees, and tall weeds and underbrush. 
Q. Was there foliage on the trees and on the the brush T 
A. Yes. · 
Q. Well, what did you do after you looked to your left, you 
say, and you could not see the track? What did you do then T 
A. Well, you can see, at the angle that the train crosses 
the road, that you would have to bend almost back this way 
to see down the right side of the track. So, I turned around 
to look down that side of the track and when I 
page 87 ~ looked back-well, I didn't get a chance to look 
. completely back-my husband threw bis arm in 
front of me and yelled "Look out!" and that is when I 
turned around and saw the train.· 
Q. Did yo~ hear any signal given by the train at that 
time? 
A. At that time the train blew· a whistle and then it hit 
us . 
. Q. When you first noticed this cross-buck sign, what- did 
you notice, if anything, about the speed of the car, when you 
were this hundred or some feet away from the cross-buck 
sign? . 
A. At that point my husband began to decrease his speed. 
Q. Can you tell me this: Can the cross-buck sign be seen 
for a distance greater than a hundred or so feet down the 
road? 
A. Oh, yes. it can be seen-well, it can be seen a long 
distance down the road if one is concen~rating on it and look-
ing for it, but that was a nice day and we were not looking 
strai,:rht down the road, all the way down there. 
Q. Were the windows in the car up or down T 
A. I believe my window was up, but I believe my husband's 
window was half down, almost all the way down. 
. i 
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Q. Did you hear the train sound a horn or ring 
page 88 ~ any bell except just before the instant that you 
were hit? · 
A. No, I did not. If it had, I would have heard it. 
Q. Well, do you know what a train horn sounds like T 
A. Oh, yes. I have heard it many times. 
Q. Do you know what a train bell sounds like? 
A. Yes. You can hear them from our home, which is over 
half a mile away, and I know I would have been able to hear 
it if I had been in the car-I was in the car. 
Q. Where is the Fulton Yard in relation to your home Y 
A. The Fulton Yard is-well, it is a distance of a little 
over half a mile, I would say. 
Q. From your home Y 
A. Yes ; on the other side. 
Q. Where were you seated in the car Y 
A. I was in the right front seat. . 
Q. You say that when you first noticed the crossing, a hun-
dred or so feet from the sign, your husband slowed the car 
down? 
A. Yes. 
Q. Can you estimate about what speed he was going while 
you were looking over to your right down the track? 
A. I think about thirty or thirty-five. 
Q. Can you estimate the speed that the car was 
page 89 ~ going at the time it was struck by the train? 
A. We were eith~r standing still or just about 
come to a stop. 
Q. I believe it has been testified by the officer where the 
train struck your car. To the best of your knowledge, where 
did the train strike the car Y ' 
A. The left front fender just behind the headlight and the 
headlig-ht and front. 
Q. Did you notice what color the engine was? 
A. It was a green engine. ' 
• • • • • 
page 97 ~ 
• • • • • 
CROSS EXAMINATION. 
By Mr. Powell: 
Q. Mrs. Barden, what was it that first caused you to give 
any thought to this ctossing? 
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A. When l saw the cross-buck sign~the cross-cuts. 
Q. That is the sign right at the tr.ackY 
A. Right at the tracks. . 
Q. l believe you said you estimated you were about a hun-
dred feet away at that time Y 
A. That is right. Some distance from there,. there is 
another sign, a small round sign, but that was in such a rusty, 
delapidated condition, and still is unless it was changed 
yesterday, it could not be seen. You would not see it if you 
looked for it. · 
Q. You did not notice that other sign on the day of the 
accident? 
A. No, I did not. 
Q. I believe you said that if you haa. been looking ahead 
you could have seen the cross-buck sign consider-
page 98 ~ ably before you did see it Y 
A. If I had been looking ahead all the way down 
the road, I could have seen it. 
Q. As a matter of fact, you could have seen it for several 
hundred yards Y 
A. True. 
· Q. So that until you were about a hundred feet from the 
crossing you had not given thought to the train or the cross-
ingY 
A. No, I had not. 
Q. And were paying no attention to it whatever! 
A. True. . 
Q. Now, what was the first thing you did when you saw 
tliis cross-buck sign and thereby became aware that you were 
1 approaching a crossing? . · 
A. I looked to my left, to the left of the road. 
Q. You looked immediately to the left? 
A. Yes. 
Q. Down the track Y 
A. Down t;he side of the road. I could not see the track; 
there was so much underbrush. . 
Q. Why did you look in that direction y 
A. No particular reason for looking in that direction first. 
· I just glanced in that direction first. 
Q. You were not looking for the train? 
page 99 ~ A. I was not looking for the train. I was look-
ing for anything that happened to be there-a train, not the 
tr~ . 
Q. Were you looking for a train Y 
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A. r" was looking to see if a train was coming. 
Q. So, at that moment you were looking for the train 7 
A. I was. . . 
Q. And you could not see anything on account of the foliage 
and trees and bushes 7 
A. Yes. 
Q. I believe you estimated your husband's speed at that 
time· at about forty miles per hour? · 
A. Not at that time. He began to decreas,e his speed. 
Q. What would ·you estimate it to have been at that time? 
A. Well, it would not have been a steady speed; it was a 
gradual decrease of speed. 
Q. Why was he decreasing his speed 7 
A. Because he was approaching the railroad track. 
Q. He knew about that, did he 7 
A. He knew about it when he saw the cross-buck. 
Mr. Anderson: I think you will have. to speak a little bit 
louder. · 
page 100 ~ By Mr. Powell: 
I , 
Q. I understand you now to be saying that your 
husband was slowing down-
. A. He was obviously conscious that there was a crossing 
there, and because he was decreasing his speed. 
Q. You were aware of the fact that he was decreasing his 
speed? 
A. I was. 
Q. Did he mention the train to you 7 Did he mention the 
cr,ossing to you at all? 
A. No, he did not. 
Q. Were you and he talking? 
A. I don't remember whether we were talking or not. 
Q. Do you recall what you were doing? 
A. We were just riding. We may have been talking. I 
don't see where it matters. . 
Q. Well, what would you estimate the speed of your car at 
the time you saw the cross-buck sign, which was about one 
hundred feet away from the railroad tracks 7 . 
A. Approximately-let me see. About thirty to thirty-five . 
. Q. Aboi.lt thirty to thirty-five miles per hour at that time. 
Q. Would you state, please, approximately how long you 
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looked to your left at that time? 
page 101 ~ A. I looked long enough to be sure it was all 
right to look another direction. You are crossing 
an intersection and you look to the left, you look to see if 
anything is there, and you look in the other direction to see 
if there is anything there. 
· Q. I know it is hard to do, but could you say whether you 
looked a second, or half a second, or any period of time? 
· A. I don't know. · -
Q. Then what did you do? 
A. I looked to my right, to the crossing, across at a 
diagonal and I had to look around like this (indicating), and 
I was looking at this angle when my husband threw his arm 
in front of me and said, "Look out!" 
Q. Where was your automobile at that time, approximately, 
in relation to the crossing? 
A. I think about fifty feet from the crossing; forty feet 
from the crossing. · 
Q. Forty to fifty feet from the crossing? 
A. Forty to fifty. 
Q. Was that before or after he had applied his brakes? 
A. He said, '' Look out!'' and applied his brakes at the same 
time. 
Q. So, he applied his brakes, held his arm out 
page 102 ~ in front of you- · 
A. I am not sure whether his arm went up first 
or his foot went down first, but it was there. 
Q. So far as you are concerned, it was simultaneous 7 
A. Yes. · 
Q. And your best judgment is that that happened forty 
to fifty feet away from the crossing? 
A. Yes. 
Q. When we use the term "crossing," are we talking about 
the nearest rail of the crossing? . · 
A. I am talking about the whole crossing. 
Q. Well, one rail is a few fieet farther away from you than 
the other. I am trying to find out whether you are referring 
to the first rail? 
A. Well, that crossing is at such a diagonal, I couldn't say 
whether one rail is closer to you than the other rail. It comes 
across at such a funny angle. I am thinking of the whole · 
track as being the crossing. 
Q. You ~ay about a hundred feet form the crossing-
I 
i 
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A. From the middle, whatever is in the center of the 
track-the center of the road across there. 
Q. The center of the highway and the center of the tracks; 
is that about what you mean T 
A. I think that is true. 
Q. I believe you said that at the time your hus-
page 103 ~ band applied the brakes you had not heard the 
train; is that correct'T 
A. Yes, I had. I had heard the train. 
Q. Then he applied the brakes T 
A. He put on his brakes-well, no, he put on his brakes 
and then there was a toot and then there was a crash. 
Q. He put on his brakes, there was a toot, and then there 
was a crashT 
A. Yes. 
Q. Did you lcok back to your left when your husband took 
that action? · · 
A. No. 
. Q. You still looked to your right T 
A. I looked to my left. I was thinking about the right. 
Yes, I did look again to the left when I saw the train. 
Q. So you did see the train when you were about forty to 
fifty feet from the crossing? 
A. Yes. 
Q. How far do you estimate the train was from the cross-
ing then, Mrs. Barden T 
A. I dou 't know-
Q. I know it is hard to do. 
A. ·The t:i;ain was moving and I am not just sure where 
the train was. It was close. It looked like the 
page 104 ~ biggest thing I ever saw :in my life. 
Q. I am sure it did. How much of it could you 
see then? 
A. I could see the front and the side. 
Q. Of the diesel locomotive? 
A. The diesel. 
Q. Was that all you could seeT 
A. Yes. If I could see the rest of the train, I don't re-
member. 
Q. Do you remember whether there were one, two, or three 
diesel units T 
A. No. I just saw the one. 
Q. Mrs. Barden, I wonder if you could place on this aerial 
map which is your Exhibit No. 1, the best estimate of your 
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location when you were, as you say, a hundred feet from the 
crossing, where you first became conscious of the railroad 
crossingY 
Mr. Anderson: I object, Your Honor. .I think she stated 
she was a hundred· feet from the cross-buck sign when she 
first noticed the sign and became aware of the crossing. I· 
believe that the question states an incorrect premise. 
Mr. Powell: Well, if it did, I would like to get it straight. 
By Mr. Powell: 
Q. When you first became aware of the train 
page 105 ~ tracks, first became aware of this crossing-
A. We were about a hundred feet in front of 
the cross-buck sign, is correct. , 
Q. So, you were a little more than a hundred feet away 
from the crossing itself1 
A. Yes. . 
Q. Having that in mind, can you locate approximately 
where you think you were on this aerial map when you first 
became aware of the railroad crossing1 You have. identified 
the fence and the cross-buck sign. 
A. Uh-huh. We were somewhere along in here. (indi-
cating). I could not say exactly. !wasn't looking-
Q. I know it would be hard to say exactly, but, if you can, 
indicate an area with a pen so the jury can see it up here, 
and then we can put it over there. 
A. I am not sure. We were somewhere in this area. I 
can't be sure exactly where we were. 
Mr. Anderson: I think it would be a good idea if she would 
write her initials in there so that we can identify it. 
The Court: Very good. 
Mr. Powell: For the record, Mr. Anderson, you might see 
if you agree with this: The witness has placed a circle on 
this aerial map, in which she has also placed her initials. 
page 106 r Q .. I understand your testimony to be that you 
think you were somewhere within the area rep-
resented by that circle when you first became a-ware of the. 
crossingT 
A. That is right. 
Q·. But you are still satisfied that you were about a hun-
dred feet from the cross-buck sign T 
A. Yes. 
Q. And wherever that hundred feet from the cross-buck 
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sign on the road would be, that is approximately where you 
wereY 
A. Approximately. I was not looking on the side; I was 
looking at the cross-buck sign. 
Q. And'your testimony is that at that point it was impossi-
ble for you to see eastward on the railroad track in the 
direction from which the train was comingY 
A. Yes. 
Q. Now, will you tell us again what it was that was ob-
structing your view, please Y 
A. All around in here up to the road there were tall weeds 
and bushes and shrubs and the train track was at a higher 
level and our view just was obstructed. · 
Q. When you say '' all through here,'' for the sake of the 
record~ · 
A. Between the road and the track. 
Mr. Powell: She is pointing to an area be-
page 107 ~ tween a small road which on this photograph 
parallels the railroad track and the track. 
Q. You mentioned a fence this morning, Mrs. Barden. 
A. Here is the fence, right here. 
Q. I wonder if you could mark that fence so it can be 
located, if necessary.· 
Mr. Anderson: Mr. Powell,· she has marked that with an 
arrow and the word ''fence''. by the arrow. · 
Mr. Po'well: Yes, she has. 
By Mr. Powell: 
Q. You are positive that fence wai;r there two years ago 
when this happened? · 
A. Yes. 
Q. And was the fence one of the things that obstructed 
your viewY 
A. Yes; that was the nearest thing that obstructed my 
view. 
Q. You may have a seat again. 
Do you know whether or not your car had come to a com-
plete stop before the collision occurred? · 
A. It had either come to a stop or had almost come to a 
stop. 
Q. Substantially simultaneouslyY 
A. Yes. 
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Q. Mrs. Barden, you had lived on Carlisle Ave-
page 108 ~ nue four or five months prior to the accident Y 
A. Yes. 
Q. How far is Carlisle Avenue from this crossingY 
A. A little over half a mile, I would say. 
Q. Approximately how many times had you gone over this 
crossing prior to the accident? 
A. Not any more than three or four. 
Q. You knew, of course, that the railroad was there? 
A. If someone had asked me, '' Is there a railroad there?'' 
I would have said, '' I have seen the track.'' 
Q. So you did know it was there, of course? 
A. Yes. 
Q. Did you·happen to notice the railroad tracks when you 
were on Jennie Scher Road before you turned into Brittles 
Lana? · 




Q. They are the tracks of the same railro.ad, aren't they Y 
A. Yes, they are. 
Q. Where did you live before you moved to Carlisle Road? 
A. We lived on 35th Street, North 35th Street. 
page 109 ~ Q. What section of the city is this? 
A. Do you know where East End J up.ior High 
School is? 
Q. Yes. 
A. We lived near there. 
Q. Had· you been on Brittles Lane before you moved over 
to Carlisle? 
A. Not to my knowledge. 
Q. Did· you tell us how long you have been working? 
A. Yes; I have been workin~ for approximately three 
years. I went to work about-oh, several weeks after my 
youngest child was born. 
Q. Was this Ford automobile the first automobile your 
familv had , owned? 
A. No, it was not. 
Q. This Ford was in your husband's name, was it not! 
A. As far as I know, it was. 
Q. Did you also drive it at times? 
A. No. I do not drive. 
Q. Is there any way you can conveniently get back and 
forth from your work except to be driven by your husband y 
Southern Railway Company v. Ruth Anne Barden 31 
Ruth Anne Barden. 
A. No, there is no way I could. 
Q. You have depended on thaU 
A. Yes. 
page 110 ~ Q. Is it necessary for you to work to support 
your family? · 
A. Yes, it is. I would rather not. 
Q. Do you and your husband keep a joint bank account? 
A. No, we do not. 
Q. Do you normally share family expenses? 
A. Yes. We pool our money. 
Q. You pool your money? 
A. Yes 
Q. You pool your money for the purposes of operating 
the automobile? · 
A. Well, we pool our money for everything. 
Q. I believe you gave us the hours that your husband 
picked you up. Did you tell 'him when to come back for 
you? 
A. He knows when I get off from work and he comes and 
gets me. . 
Q. And he takes you to work every morning? 
A. Yes. 
Q. Do you remember about the weather on the afternoon 
of this accident, Mrs. Barden? 
A. It was overcast 
Q Do you remember whether it was cold or warm, or would 
you describe the temperature? 
A. I am not sure of the temperature. It wasn't cold, be-
cause if it had been real cold I would have asked 
page 111 ~ my husband to rais-e his window, and he left his 
window down because he smokes and the smoke 
aggravates me. 
Q. Have you been back to the crossing since the time of 
the accident? 
A. Yes, I have . 
. Q. Have you been back recently? 
A. Yes. I might say that all the bushes and shrubs have 
been cleared away now. 
Q. You say they hav,e been cleared away? 
A. They have been cleared away. It is not a dangerous 
place like it was. 
Q. It is no longer dangerous like it was? 
A. No, it is not. · 
Q. Why do you say it was dangerous, ma'am? 
A. Because I could not see the train. 
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Q. If you had been looking to your left, th~ direction from 
which the train was coming, how close to the tracks would 
you have had to be before you could see down the tracks 
where it was comingY · 
A. I have no idea, but where I was I could not. 
Q. That was when you were about a hundred feet from the 
cross-buck sign Y 
A. Yes. 
Q. And you started looking to the left when you were a 
hundred feet from the cross-buck sign and you 
page 112 ~ don't r,emember how long you continued to look 
to your left Y 
A. No. I looked to my left and then I looked to my 
right. 
Q. And by the time you had done that your husband was 
applying the brakes and warning you with his hand? 
A. That is right. · 
Q. Did all of that happen very quicklyY 
A. Yes, I would say it happened very quickly. I didn't 
look-the looking was not quick; it was just relaxed looking-
you know, you look and you look; and his arm was quick and 
his stopping was quick, or the applying of the brakes was 
quick, rather than stopping. 
Q. So, you took plenty of time to look both ways Y 
A. Yes. 
Q. And your testimony is that you could not see anything 
to the leftY 
A. Exactly-nothing but bushes. 
Q. And you say all of those bushes have now been cut 
downY 
A. They have. 
Q. And the fence is just like it was two years ago Y 
A. Yes. The foliage is not out as much this year. It has 
been a cold y,ear. 
Q. How much was it out in 1955 at the time of this acci-
dent, Mrs. Barden? 
page 113 ~ A. It was out; it was out; it was out much more 
· than it is now. 
Q. I know we are dealing with differences of degree, but 
it wasn't compl,ete summertime foliage, was it? 
A. No, it wasn't summertime. 
Q. Was it about fifty per cenU 
A. At least. 
Q. About seventy-five per cent ouU 
A. No. 
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Q. About ~ixty per cent out? 
A. Somewhere between. 
Q. Somewhere between what? . 
A. Fifty and seventy-five. I would say closer to fifty. 
Q. I believe you said that your salary at the time of the 
accident was about $2,200? 
A. Yes. 
Q. What is it now? . 
A. Let's see. I think it is about twenty-seven hundred . 
• • • 
page 114 ~ 
• • • • 
EDWARD C. B,A.RDEN; JR., 
called as a witness by and on behalf of the plaintiff, being 
first duly sworn, testified as follows : 
DIRECT EXAMINATION .. 
By Mr. Anderson: . 
Q. Mr. Barden, will you speak loud enough so these gentle-
men over here can hear you. 
You are Edward C. Barden, Jr.? 
A. Yes, sir. · .. 
Q. ~nd you live at 2413 Carlisle Avenue? 
A. Yes, sir. 
Q. How old are you, Mr. Barden? 
A. Twenty-seven. 
Q. On March 28, 1955, you picked up your wife at work; 
is that correct? 
A. Yes, sir. · 
page 115 ~ Q. What is the normal route that you take in 
going home, taking her from work home? 
A. Down Canal Street, through Fulton to Government 
Road, to Carlisle, and, we live on Carlisle. 
Q. On this day you did not take that route, I understand? 
A. No. 
Q. What route did you take? 
A. Down Canal straight to Fulton, on Jennie Scher Road 
and on Brittles Lane on to our house. 
Q. How long had you been living on Carlisle Avenue prior 
to this accident? 
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A. Four months-better than four months. 
Q. When you turned onto Brittles Lane to go home, we~e 
you aware that there was a crossing ahead at that time·? 
A. No, sir. 
Q. How many times had you been over the crossing, would 
you say? 
A. Three or four tim,es at the most. 
Q. What was your speed as you went down Brittles Lane? 
A. Thirty-five to forty miles an hour. 
Q. When did you first became aware of the crossing? 
A. About a hundred feet or mor,e from the crossing-from 
the sign. 
page 116 ~ Q. From the sign T 
A. Yes. 
Q. What did you do with reference to the speed of your 
car? 
A. I took my foot off the accelerator to slow down. 
Q. Were your windows up or down? 
A. My window was mostly down. 
Q. Do you remember about your wife's? 
A. Not offhand, but I imagine it was up because the wind 
blows her hair. 
Q. Was the radio in the car on? 
A. No, sir. 
Q. Do you have a radio? 
A. Yes, sir . 
. Q. What was the reason, if any, that it was not on? 
A. Well, I had just gotten the car and whenever you had 
the radio on for ten or fifteen minutes it would automatically 
cut itself off. It would beat up, you know, and it would 
go off. It would be on, but you couldn't bear any sound. 
The coil, I believe, would heat up. 
Q. Up to the time you saw the cross-buck sign, had you 
beard the train sound any horn or ring any bell T 
A. No, sir. 
Q. Do you know what a train horn sounds like? 
A. Yes, sir. . 
page 117 ~ Q. And you know what a train bell sounds 
like? 
A. Yes, sir. 
Q. ·what did you do after, you say, you slowed down your 
speed-to approximately what would you say? 
A. Well, slowing down, I was doing about twenty. 
Q. And then what did you do T Did you look to your left 
or your right? 
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A. Yes, I looked to my left and to my right, and I asked 
my _wife it was all right on the right. 
A Juror: Can you get him to talk a little bit louded 
By Mr. Anderson: 
Q. You are going to have to talk a little bit louder, Mr. 
Barden. 
What was the next thing that 0ccurr-ed 1 
A. I looked up and saw the train. 
Q. What did you do 1 
A. I told my wife to look out, and slammed on the brakes. 
The Court: A little louder, please. 
The Witness: Yes, sir. I slammed on the brakes. 
By Mr. Anderson: 
Q. Did the train sound any horn 1 
A. Just before he hit me, yes, sir: 
page 118 ~ Q. Just before-you hit? 
A. Yes, sir. 
Q. What do you estimate your speed at the time of the 
collision? 
A. None-no speed . I believe I had come to a complete 
stop. 
Q. Approximately how far were you from the tracks when 
you first saw the train and put on your brak:es? 
A. About forty to fifty feet. 
Q. Did your brakes catch? Did your tires catch on the 
pavement? 
A. Yes, sir ; they slid. 
Q. They slid 1 
A. Yes, sir. 
Q. Why did they slide? 
A. There is loose rock and dirt on the road there and I 
slid right up to it. 
Q. What was the reason that when you first looked to your 
left you did not see the train 1 
A. There is a fence there with vines on it and there are 
bushes and trees there to your left. 
Q. Bushes and trees and a fence 1 
A. y;es, sir. There is a concrete fence. 
Q. Was there any foliage on the bushes and trees next to 
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the railroad track 7 
. page 119 ~ A. Yes, sir ; they were green. 
Q. We hav,e been using an aerial photograph 
here. Would you come over here, Mr. Barden, and point out 
the· fence and trees that you refer to on this aerial photo-
graph? · · 
A. Her.e is the fence, here ; there are bushes right here. 
When you are coming here you see ·the bushes before you 
see anything down the road. 
Q. Would you draw an arrow .to the bushes and trees? 
Just draw an arrow and write "bushes and trees" right 
under it. Just draw it right on there, pointing to the bushes 
and the trees. 
(The witness made the designation on the exhibit) 
Q. When you first saw the cross-buck sign, you say, you 
were a certain distance from the sign. Can you point out 
on that map approximately where you were? 
A. Right along in here. 
Mr. Anderson: For the purpose of the record, he has 
designated a spot placed within the circle in which the initials 
"R. A. B. '' are written. 
Q. Now, Mr. Barden, I under.stand you were working for 
an insurance company at this time?· 
A. Yes, sir. 
Q. Where was your debit, or the area that you 
page 120 ~ collected? 
· A. Church Hill. · 
Q. Did you have occasion because of your work to use 
Brittles' Lane T 
A. No, sir. 
Q. You would not? 
A. No. sir. Mv debit ended at the cemetery,. Oakwood 
Cemetery. · 
• • • • 
page 121 ~ 
• • • • 
CROSS EXAMINATION. 
By Mr. Powell: 
Q. I understood you to say that your debit was in Church 
Hill and extended to Oakwood Cemetery; is that correct Y 
Southern Railway Company v. Rllth Ann;e Barden 
Edward C. Barden, Jr. 
'.A. Yes, sir. 
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page 122 r Q. What is the most direct route from Oak-
wood Cemetery to your residence on Carlisle? 
A. Down Brittles Lane. 
Q. How many times, approximately, had you been across 
this roadroad crossing on Brittles Lane before this accident · 
happenedi 
A. Three or four times; four times. 
Q. You had been living there four months? 
A. Y.es, sir. I couldn't get home every day. 
Q. You had lunch downtown every· day 7 . 
A: I had lunch on Church Hill. My wife wasn't home, so 
I didn't go home. 
Q .. Did you ever use Brittles Lane ·on Saturday or Sun-
day? 
A. That would be the three or four times that I used it, 
would be on a weekend. 
Q. And this was the first day you had evier used Brittles 
Lane in bringing your wife home from work? · 
A. Yes, sir. 
Q. And you knew the railroad crossing was there, didn't 
you? You had been over it thriee or four times. 
A. I knew it was there, yes, sir. 
Q. I nother words, you were not surprised to find a rail-
road crossing there, because you knew it was therie? 
A. Well, I didn't know it was there like I know 
page 123 r it is on Government Road, because I travel 
Government Road and am looking for it there. 
I am very familiar with it there, and I am not familiar with 
it over there. 
Q. Had you forgotten it on the day of this accident? 
A. It just didn't occur to me there was one there. I was 
not that familiar with it. 
Q. In driving down the road approaching the crossing, 
where were you looking, Mr. Barden? 
A. Ahead. 
Q .. Where were you when you first saw the cross-buck 
sign? 
A. A hundred or more feet from the crossing. 
Q. How many more than a hundred? 
. A. Three or four-I estimate about a hundred. 
Q. A hundred feet from the crossing, or the cross-buck 
.sign? 
,A. The crossing sign. 
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" 
Q .. How far is the crossing sign from the rails across the 
highway, the nearest rail, approximately? 
A. I really don't know. Six to eight feet, perhaps, at the 
most. Of course, I am guessing. 
By A Juror: 
Q. How much would you guess Y 
A. I guess it was six to eight feet, but I am guessing ' 
there. 
page 124 ~ By Mr. Powell: 
Q. You are guessing as to the distance between 
the cross-buck sign and the track? 
A. Yies, sir. . 
Q. Are you guessing as to the distance where you first 
savv- the cross-buck sign and where it was Y 
A. No, sir. 
Q. In other words, you are estimating about the 103. or 
104 feet? 
A. Yes, sir. I never measured that off between the pole 
and the track. 
Q. When did you measure this 103 or 104 feet? 
A. A week or so after the accident. 
Q. How did you know where to commence measuring? 
A. Because I knew where I took my foot off the gas and I 
was trying to reconstruct it in my mind. 
Q. The minute you saw the cross-buck sign you took your 
foot off the gas? 
A. Yes, sir, because I didn't want to go over the tracks 
and bung my car up. 
Q. And that was a hundred and two or three feet from 
the sign? 
A. Yes, sir, and six or eight feet more from the rail. 
Q. Was there any physical object on ,either side 
page 125 ~ of the ;road that enabled you to pick out the point 
where you first saw this cross-buck sign 102 feet 
away? 
A. Yes, sir; there was a driveway there. 
Q. Will you show the driveway on the ma]) over here? 
A. Yes, sir; this is the drivewav, here. 
Q. I wonder if you would mark that "Drhneway"? 
A. Just mark it "Driveway"? 
Q. Put a little arrow at the point where you first saw the 
cross-buck sign and then we will add- . 
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Mr. Anderson: He can put his initials off the arrow. 
By Mr. Powell: . , 
Q. Put your initials off the arrow right there. 
You have shown the arrow to a road which turns off to the 
left of Brittles Lane as you approach the railroad crossing, 
have you not? · 
A. Yes, sir. 
Q. Is there another road shown on this map which also 
turns off to the left before you get to the railroad crossing? 
A. Yes, sir, this one, here. 
Q. So, your arrow goes to the more southerly of the roads 
that bear to the left-the farthest one away from the cross-
ing? 
A. Yes, sir. 
page 126 r Q. And at that point, I believ•e you said, you 
were going thirty-five to forty miles an hour? 
A. Yes, sir. 
Q. And the first thing you did when you saw the cross-buck 
sign was to take your foot off the gas? 
A. Yes, sir. 
Q. What else did you do? 
A. I looked to my 1eft. 
Q. You looked to .your left first? 
A. Yes, sir, and then to my right, and then I looked to my 
left and told my wife-
Mr. Anderson: You are going to have to speak up, Mr. 
Barden, please. 
A. (Continuing) I looked to the left and then to the right, 
and then to the left, and then told my wife, '' Ready on the 
right? Is it all right on the righU '' 
Q. What did you see when you looked to the left? 
A. Nothing-just green shrubs. 
Q. I believe you mentioned a concrete fence. Did you see 
a fence, too? 
A. Yes, sir. The fence is there, with ivy or morning 
glories growing on it. 
Q. Could you see over the fence? 
A. No. Your vision is right with the fenee. at that point 
coming up the road. 
page 127 r Q. So, when you looked to your left your vision 
was obstructed? 
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A. Yes, sir. 
Q. You could not tell whether a train was coming or not Y 
A. Well, I could not see one coming. . · 
Q. And you looked to your right and you saw nothing and 
then you looked back to your left 7 
A. Yes, sir. 
Q. What did you see on the second time you looked to your 
left? 
A. Then I saw the train coming. 
Q. Your vision was unobstructed then Y 
A. Well, I could see the train then. 
Q. How far ·w,ere you from the tracks Y 
A. About forty or fifty feet. 
Q. And · that was when you slammed on the brakes 7 
A. Yes, sir. 
Q. What did you estimate your speed to have been at that 
~e? . 
A. Right at twenty. 
Q. Did you look at your speedometer? 
A. No, sir. 
Q. The twenty miles per hour speed is your best esti-
mate? 
page 128 ~ A. Yes, sir, I have cp.ecked it since, and that is 
just about right. · 
Q. Did you measurie the skid marks on the pavement there, 
Mr. Barden? 
A. No, sir. I saw them there. 
Q. You did not measure those Y 
A. No, sir. 
Q. Do you know what the Henrico County Officer says they 
were in terms of length? 
A. I believe it was fifty feet, or forty feet, one or the 
other. 
Q. Were you able to apply your brakes at the precise 
moment you saw the train, or was there some reaction ~e 
requiried Y . 
A. Well, I think of myself as being rather quick putting 
on the brakes. I think I put them on right away. 
Q. No reaction time whatsoe~er? 
A. It was bound to have been a second or two. I mean, 
I saw the train-
Q. You did it as quickly as you could 7 
A. As quickly as. I could. . 
Q. And you had not applied your brakes up to that mo-
ment? 
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A. No, sir. I was slowing down. 
Q. Apd yet you proceeded blindly into a cross-
page 129 ~ ing on the left side of which you could see 
· nothing? · · 
A. I could not see anything coming. 
Q. Because of all these trees and bushes you have men-
tioned? . 
. A. The greenery, yes. 
Q. And yet you had not put your foot on the brakes? 
A. I had not stopped, no, sir. 
Q. And it turned out you had gone so far you got on the 
crossing, didn't it? Well, the train hit you, didn't iU 
A. Yies, sir. I didn't stop quick enough. 
Q. I understand you say that was because you could not see 
the train coming from your left because your view was ob-
structed; is that correct? 
A. Yes, sir. . 
Q·. And, even though your view was obstructed, you con-
tinued on without putting on your brakes; is that correct? 
A. I was slacking, preparing to go real slow. 
Q. And you had your foot off the accelerator? 
A. I had my foot off the accelerator, but I had not put on 
brakes. I was, you know, slowing down. 
Q. But you had not slowed clown enough so that when you 
finally saw the train you could not stop in time for the cross.: 
ing? 
A. I did not stop in time .. 
page 130 -~ Q. Right. Did it occur to you it was dangierous 
· for you to drive into what you say was a blind 
crossing without braking your car so it could stop? 
Mr. Anderson: I believe that is argumentative, Your 
Honor. I object to it on that ground. 
The Court: The objection is sustained. 
By Mr. Powell: 
Q. Did you observe the other little sign that is over to the 
west on Brittles Lane, indicating a railroad crossing? 
A. I didn't see that. 
Q. You didn't know it was there? 
A. No, sir, I didn't see it. . 
Q. You remember crossing the Southern Railway when you 
were on Jennie Scher Road before you turned into Brittles 
:Lane? · 
42 Supreme Court of Appeals of Virginia 
Edward C. Barden, Jr. 
A. Yes, sir. 
Q. That is the same railroad which is involved in this acci-
dent-just a different point? 
A. Yes, sir. 
Q. You had noticed crossing thatT 
A. 'Yes, sir. 
Q. How far away is that, approximately! 
A. From half a mile to a mile, I would say. I really don't 
know. · 
page 131 ~ Q. You knew that you had to cross the railroad 
again in order to get to your ho11se, didn't you Y 
A. No, sir. ' .· 
Q. Had you ever gone to your house that way without 
crossing the railroad again Y · 
A. I don't believe I had ever gone to my house that way. 
I had gone down straight from the cemetery there to my 
house, but I had never made the circle in there. 
Q. But, whether you went straight or around this road, 
the railroad crossing was still there, wasn't it Y 
A. It was on Brittles Lane, yes, sir. 
Q. Do you recall :whether you and your wife were having a 
conversation as you approached this crossing? 
A. No, we were not. 
Q. You were not Y 
A. No, sir. 
Q. But you did ask her whether the railroad was clear to 
the right; is that correct? 
A. Yes, sir. 
Q. Was that after you had stopped looking to the right and 
had turned back looking to the left Y · 
A. Yes, sir. The railroad goes on a funny angle. I didn't 
want to turn around to look, because I wanted to look where 
I was going, so I asked her to check to the right 
page 132 ~ for me. 
Q. You asked her to check on the right Y 
A. Yes, sir. 
Q. And that was after you were about a hundred feet from 
the cross-buck sign Y · · 
A. Yes, sir. . 
Q. And while she was checking to the right you were check-
ing to the left Y · 
A. Yes, sir. 
Q. But you could not see anything! 
A. No, sir ; I didn't see any engine. 
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Q. Was there anything to prevent your seeing the cross-
buck sign two or three hundred yards down the road, Mr. 
· Barden? 
A. The crossing sign Y 
Q. Yes. 
A. Not if I had been looking for it, no, sir. 
Q. There was no obstruction that prevented your being 
able to see it? 
A. Not if I had been looking for it, no, sir. 
Q. Mr. Barden, you say that when you were forty to fifty 
feet away from the crossing you finally saw the train Y 
A. Yes, sir. 
Q. How far was the train from the highway's intersection 
with the tracks, that is, the crossing, when you 
page 133 ~ first saw it, approximately? 
A. Approximately an equal distance. 
Q. Forty to fifty feet Y 
A. Yes, sir. . 
Q. Do you care to estimate how fast the train was going? 
A. No, sir. 
Q. But you were going twenty miles an hour at that time 
and braked your car down and you and the train got there 
simultaneously; would that help you estimate the speed of 
the train? 
A. Well, we got there before he did, 
Q. I understood you to say the train hit you the moment 
you stopped Y 
A. Well, I had gotten there and stopped and he hit me. It 
wasn't at the same time. 
Q. Was there any appreciable interval of time after you 
got to the crossing before you were hit Y 
A. No, sir. 
Q. It hit you just as you got there y 
A. Just about, yes, sir. 
Q. And when you first saw the train, your best judgment 
is that it was about forty to fifty feet away from the cross-
ing, just as you were forty to fifty .feet away? 
A. Yes, sir, that is wh~t I would estimate it 
page 134 ~ was. . 
· Q. And you were going twenty miles per hour? 
A. Yes, sir. 
Q. Do you happen to remember where the engine stopped 
after the accident, Mr. Barden? 
A. No, sir. 
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Q. Do you remember· the weather on the occasion of this 
accident, Mr. Barden? 
A. What do you mean, the. condition? 
Q. Cold, clear, rainy, warm, or what? How w:ould you-· 
describe it? 
A. Sort of like today. 
Q. Sort of like today? . 
A. Yes, sir. Warm enough, but it was not hot. It was a 
little overcast. · 
Q. It was a little overcast? 
A. Yes, sir, just about like today. 
Q. Do you know (he Mr. Flood who testified here this. morn-
ing on behalf of your wife? 
A. Yes, sir. 
Q. He used to work for the same company for which you 
work? 
A. We used to work together. 
Q. And you still work for the insurance company but he 
does not? 
A. No, sir.· 
page 135 ~ Q. Do you work for somebody else now? 
A. Yes, sir . 
. Q. Whom do you work for now? 
A. Rose & Lafoon Company, real estate. 
Q. When did you tell Mr. Flood about this accident? 
A. When did we talk about it? 
. Q. Yes, sir. 
A. About two days after the accident, when I went back to 
work-'-two or three days after the accident. I ·did not go right 
back to work right after'it. · 
Q. You went back in a couple of days? 
A. Yes, a couple of days. 
Q. When you saw the train between forty and fifty f.eet 
from the crossing, what did you see, Mr. Barden? 
A. "The engine. 
Q. Did you see the entire engine? . 
A. Just mostly the front part of the engine that comes 
around on an angle there ; it is. not the side of the train. 
Q. You could just see the front part? 
A. Yes, sir, the front and the side where the window 
is. 
Q. Could you see as far back as where the engineer sits? 
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A. No, sir. 
page 136 ~ Q. You could not siee that far back T 
A. No, sir. 
Q. And you had been looking carefully before that point 
and the train just came out from behind the brush and the 
trees? 
A. It just sort of eased around the corner, yes, sir. 
Q. Now, wait a minute about this corner. 
A. Well, the bend. 
Q. There is no bend that would have obstructed your view 
anywhere on this railroad ov•er there, is there, Mr. Barden? 
A. Oh, no, except it comes on an angle. He is not coming 
across the road straight like I am coming; he is coming on an 
angle there; he is not coming side of me ; he is coming side-
front of me. 
Q. But you were looking and the first time you saw it was 
when the engine came out of these bushes and trees; is that 
correct? · 
A. That's right, forty to fifty feet off. 
Q. And you were looking? 
A. Yes, sir. 
• • • • • 
page 143 ~ 
• • • • • 
Mr. Powell: If Your Honor please, we wish to move that 
the plaintiff's evidence be stricken. If you care to hear 
argument, we will be delighted to make it. I would state 
very briefly the grounds of our motion. 
The Court: Yes, sir; you might let me have the grounds. 
Mr. Powell: The grounds of our motion are that we do 
not think the plaintiff's eviqence makes out a case under the. 
applicable law in Virginia. In particular, we do not think 
that it shows any actionable negligence on the part of the 
Railway Company. · 
So far as the claim in the motion for judgment that the 
signals required by the sattute were not given, the only evi-
dence introduced by the plaintiff is negative evidence, ·and 
that is not sufficient under our law to entitle the plaintiff to go 
to the jury. 
The considerable evidence which deals with alleged foliage 
of the trees obstructing the view places an even higher bur-
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den upon the plaintiff to have cautioned her husband to apply 
his bra.mes sooner, because in effect she has admitted that she 
was approaching a blind crossing on one side. So, 
page 144 ~ we further feel that the plaintiff's contributory 
negligence in that respect bars her from any 
recovery. 
In short, our view is that the evidence fails to show any 
negligence on the part of the Railway which contributed to 
this accident, but, even had any such evidence been intro-
duced, the plaintiff's ,evidence and that of her husband clearly 
show that she was guilty of contributory negligence which 
would bar her recovery under the circumstances of this 
case. 
• • • • • 
That reminds me, Your Honor, of one other point I wish 
to mention, and that is that the evidence, in our opinion, in-
dicates that this is clearly a situation of joint ven-
page 145 ~ ture, within'the Virginia doctrine. It was neces-
sary, as this plaintiff stated, for her husband to 
drive her to and from work ; it was necessary for her to 
work to support her family; so we say, Your Honor, that not 
only does her own contributory negligence bar her from re-
coverey here, but the negligence of the husband, which is 
perfectly manifest and was, in e:ff ect; admitted by counsel 
in his opening statement, likewis.e bars her. 
For those reasons, Your Honor, we move to strike the 
plaintiff's evidence. 
The Court:· Don't you think this case is somewhat similar 
to a recent case which went up from this court, which was a 
bus case ( the Virginia Transit Company was a party), a 
man and his wife driving back from Hot Springs? 
Mr. Powell: We read that case, Your Honor, having in 
mind that it came from the Law and Equity Court, and the 
big diffel'lence is that that was a pleasure junket, so to speak, 
whereas today we are dealing with a strictly business prob-
lem. 
The Court : I see. It has not been very long since this 
Court was revers,ed in a grade crossing case. It is singular 
that the two most recent cases involving the law of this case 
should have come up in this Court. · . 
Mr. Powell: That was a C. & 0. case, was it 
page 146 ~ not, Your Honor? 
The Court: Yes, -sir. The accident happened 
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just over the line in Hanover County. 
I am going to admit the stipulation which. has been sub-
mitted subject to its relevancy. I think it is relevant. I am 
going to admit it. The motion to strike will be denied. It 
is understood that exception is noted. You, of course,, will 
renew it at the conclusion of the testimony and I will be glad 
to hear you argue it at greater length at that time. 
Mr. Powiell: We would like you to hear it, Your Honor. 
The Oourt: I assume that will be done as a matter of 
course. 
• • • 
page 266 ~ 
• • • • • 
T. J. JOHNSON, 
called as a witness by and on behalf of the defendant, being 
first duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Pasco: 
• • • • 
page 268 ~ 
• • • • • 
Q. Do you recall the accident that is involved in this case? 
A. Yes, sir. 
Q. About what time did you leave West Point that day? 
A. We left West Point that day around four or four-ten 
in the evening. 
Q. What was your job on the train that day? 
A. I was firing. 
Q. When the train is in movement, where is your position 
on the train? 
A. My position is on the left-hand side. 
Q. Of what? 
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A. Of the locomotive, the engine. 
Q. Do you have a view of the track from where y;ou sit? 
A. Yes, sir. 
Q. Have you a window in front of you? 
page 269 ~ A. Yes, sir. · 
Q. What kind of locomotive · were you firing 
that day? 
A. We had two 1,500-horsepower Alco locomotives. 
Q. What do you call them Y 
A. They a:rie road switchers, classed as road switchers, 
1,500-horsepower engines. 
Q. Is that the kind of locomotive that you normally use 
on this run? 
A. Yes, sir. 
Q. Is it powered by steam or diesel? 
A. Diesel-electriC', or electric-diesel, ·whichever one you 
want to call it. 
Q. Do you recollect approximately the size of the train 
'coming- up from West PoinU 
A. On the date of this accident, yes, sir. 
Q. What was the size of it? 
A. We had sixty-three cars-fifty-four empties and nine 
loads-and that don't count the caboose car. 
Q. What are your responsibilities or duties while the train 
is moving? 
A. Well, my responsibility mostly, if there don't anything 
happen to the diesel, is to keep a lookout ahead. 
Q. Do you have any responsibility for giving signals? 
. A. Well, on a line of road-not on a line of 
page 270 ~ road, unless something happens from my side. . 
. Q. Whose responsibility is it to sound the horn 
or bell at the "[)roper time? 
A. The engineer's. 
Q. I ref er to the horn and the whistle. Are those the 
same? 
A. Well, we use a horn. Wie don't have a whistle. The 
qnly whistle we have is for passenger service. We have 
a signal line air whistle, but that is not used unless you ar,e 
in passenger service. 
Q. Mr. J.ohnson, are. you familiar with the crossing of a 
road that you make before you getto Brittles Lane? • 
A. At Masonic Lane, up there? 
Q. Yes, sir. 
A. Yes, sir. 
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Q .. What is the significance of that crossing with regard 
to this run from West Point to Richmond Y 
A. Well, usually when we pass that crossing down there 
we start slowing the train do~n. 
Q. Why is thaU 
A. Because we hav.e to come into the yard limit down there 
under control so that we can stop in half the distance of our 
vision. . 
Q; Where does the yard limit begin as you approach Rich-
. mond from West PoinU 
page 2'71 ~ A. The yard limit board is east of this cross-
ing. . 
Q. By "this crossing," what do you mean? 
A. It is just this side of the crqssing, o:n the Richmond 
side. · 
Q. Of which crossing? 
A. Of Brittles Lane-and I would say it is about eight car 
lengths-the yard limit board. 
Q. Now, tell us, if you can, and 1i you recollect, what 
.signals were given by the ,engineer as you approached Brittles 
Lane on the date of this accident. 
A. Well, I would say thirteen or fourteen hundred feet of 
this crossing, he blowed the regulation blow for a crossing, 
which is two longs, a short, and a long, and also had his bell 
ringing. 
Q. When did he start ringing the bell Y 
A. He started ringing the bell before he ever passed that 
Masonic Lane up there, that crossing up there.· Tha~ works 
automatic. It works by air, you see. 
Q. Can you tell us where the train was when he got through 
giving those two longs and the short and th~ long you have 
told us abouU 
A. Well, he was right on the crossing then, or right at the 
edge of the crossing at that·time .. 
Q. Did you actually see this accident occur, Mr. 
page 273 ~ Johnson? 
. A. No, sir. 
Q. Will you tell us why? 
A. W ~11, you see, when you g,et down to about, I will say, 
two car lengths, ninety or a hundred feet of this crossing, the 
front of your locomotive, or your engine, by being on a. curve, 
cuts the view off of it. 
Q. The view of what? 
A. The view of this crossing off, on the right-hand side. 
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Q. Before you got to within two car lengths of the cross-
ing, could you see? 
A. Yes; I could see it back four or :fiv,e or six car lengths 
before. 
Q. Did you see anything on th~ crossing at that time? 
A. No, sir. 
Q. Were you looking at it? 
A. Yes, sir. 
Q. Are you sure of that? . 
A. Yes, sir. 
Q. When you got within two car lengths, did I understand 
you to say you lost sight of a part of the crossing . to the 
right? . 
A. That is right. 
, Q. Now, tell us what you recollect about this 
page 274 ~ accident. 
A. Well, we came on down there and when we 
got in about two car lengths of that crossing the engineer 
hollered, "Look out for automobile!" Of course, we didn't 
see anything from our side at that time-the brakeman and 
myself. The brakeman and myself was the two on that side 
when he made the remark, '' Look out for automobile-'' 
Of course, we didn't see it. 
Q. Do you know whether or not the horn was blowing when 
he made that remark? · 
A. Yes, sir. 
Q. What did he do when he made that remark? 
A. He threw his brakes in emergiency. 
Q. Where did the diesel engine stop, Mr. Johnson? 
A. The diesel engine stopped eight car lengths of the cross-
ing. The front of the diesel was right at the yard limit 
board. 
• • • • • 
page 278 ~ 
• • • • • 
Q. You testified, I believe, that the bell was on back at 
Masonic Lane? 
A. Yes, sir. 
Q. How is that bell rung? 
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A. Use air. You dori-'t have nothing but just a 
page 279 r little clip there-pull that around and it works by 
air. 
Q. When you pull it around, what happens Y 
· A. The bell will ring, and it will ring until you put it back-
continue to ring. 
Q. How long did it ring that day, if you remember? 
· A. He was ringing it when we crossed Masonic Lane up 
there and all the way down through the yard. 
Q. Is the bell automatic once you turn it on f 
A. Sure. It will ring until somebody cuts it off, as long 
as you have air; yes, it will continue to ring. 
Q. I ask you about this particular date; was it ringing 
when you crossed Brittles Lane Y 
A. Yes, sir. 
Q. Did it continue to ring along the line Y 
A. Yes, sir. 
Q. Will you state whether or not it was in good working 
condition? 
A. Sure, it was in good working condition. 
Q. How about the horn? 
A. The horn was in good working condition, and the head-
light burning. 
Q. You had the headlight on in the daytime Y 
A. Yes, sirree ! 
Q. How do you explain that? 
A. It is one of the company's rul,es we have 
page 280 r had for the last three or four years. We burn 
the headlight all the time. 
Q. Full headlight Y 
A. Yes, sir, full headlight . 
• • • • 
page 285 r 
• • • • • 
Q. You say that the regulations called for two longs, a 
short, and a longY 
A. That's right. 
Q. You are speaking of horn blasts Y 
A. That's right. 
Q. You remember that blast of the 'horn, you say, when 
the engineer said something to you about-what was it that 
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he said? I believe you testified that he said something. He 
yelled, I believe? 
A. Yes; he yelled, "Look out for an automobile!" 
Q. And that was when you heard the blast on the horn? 
A. No; he was blowing the horn at that time. When he 
hollered, "Look out for an automobile!" at the same time, 
he threw his brakes into ,emergency. 
Q. Did he give a blast on the horn at the same time that he 
yelled? 
A, He was blowing the horn at the time that 
pag,e 286 r he got in sight of this car, or the car came in 
sight of him. 
Q. He started blowing when the car came in sight of him? 
A. Yes, when he saw the car there. That is when he said, 
"Look out for an automobile!'' and we wel'le just about two 
car lengths from that crossing. 
Q. Was that what you meant when you said you were on 
the '' edge of the crossing''? 
A. I would say we were two car lengths, ,eighty or ninety 
feet from the crossing. 
Q. Eighty or ninety feet from the crossing? 
A. Yes, sir. 
Q. And that was when he gave two longs, a short, and a 
long blast? 
A. No, no; no, sir; he started blowing this crossing back up 
there twelve or fourteen hundred feet. 
Q. All right. He blew it back up there twelve or fourteen 
hundred feet? 
A. He continued blowing that horn all the way on down 
here. 
Q. You mean he just sat down on it? 
A. Just sat down on it, and he blowed a long one, blowed 
another long one and a. short one. You can space it. 
Q. How many of those combinations did· he 
page 287 r blow? 
A. He blew two longs, a short, and a long. 
Q. That was thirteen or fourteen hundred feet up the 
track? 
A. That is where he started. 
Q. From that point to the point where he yelled, how 
many of those combinations did he blow? 
A. I would say that he blowed those two long blows a short, 
and a long blow. · 
Q. And that was alH 
A. That was all. 
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Q. And the :first time that occurred was thirteen hundred 
fieet up the track? 
A Yes, twelve, thirteen or fourteen hundred feet. 
Q. And you mean that he was still blowing when he also 
yelled and saw the car? 
A. That's right. 
Q. Or started blowing again? 
A. That's right. 
Q. Still blowing?. . 
A. That's right. That don't mean that the last blast on 
your whistle can't be· three times as long as your first long 
blast, because our rules specify that we finish our blow as the 
•engine hits the crossing, and that is what we try to lead up 
to-the last blast of the whistle spaced when we hit the cross-
ing. 
page 290 r 
• • • • • 
Q. Yes, sir. Thank you. Isn't it customary, Mr. Johnson, 
,vhen danger is sighted to give blasts on the horn? 
A. Yes ; oh, yes; suJ:'le. We have so-many short blasts of the 
horn if we see cattle on it. Lots of them use it. 
Q. What is that signal? 
A. It is just any short blasts of the horn-don't require 
so-many. You can blow it ten or fifteen times, just keep on 
blowing, and you could do the same thing if you saw an 
automobile on there and was far enough way, or saw a mule 
down there. 
Q. And that was not done in this case, was it? 
A. No. Hie was blowing the road crossing blow when he 
came down to this crossing. . 
Q. And he did not give any short blasts indicating that 
danger was ahead? 
page 291 r A. He didn't give any short blasts. He was 
blowing the routine signal blow for the crossing. 
Q. He was giving the routine signal of two longs, a shoi:t, 
and a long? 
A. That's right, two longs, a short, and a long . 
• • • • • 
page 292 r 
• • • • • 
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Q. Mr. Johnson, will you tell us, if you can, 
page 293 ~ approximately how long the engineer had been 
blowing this signal you described when he hol-
lered to look out T 
A. Oh, I would say he had been blowing the horn a minute 
or ,longer from the time he first started; a minute or longer . 
• • • • • 
page 294·~ 
• • • • 
W. E; ARRINGTON, 
called as a witness by ~nd on behalf of the defendant, being 
first duly sworn, testified as follows : 
DIRECT EXAMINATION. 
By Mr. Pasco: 
• • • • • 
page 298 ~ 
• • • • • 
Q. N-0, I said Masonic Lane. First, I would 
page 299 ~ like to ask you, whose job was it on this train 
crew to give the signals for the crossings T 
A. My job. ' . 
Q. Did you give the ·signals that day from Brittles Lane T 
A. Yes, .sir: 
Q. Can you tell us what they were? 
A. Two longs, a short, and a long. 
Q. I would like to ask you where you started making 
that signal. 
A. It was about four hi~.nd:ried yards south-no, it would be 
north of the crossing. 
Q. Before you get to the crossing? 
A. Yes, ·sir. 
Q. Now, tell us again what that signal was. 
A. Two longs, a short, and a long and the last long to last 
. up to the crossing. 
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Q. Did it last up to the crossing that day? 
A. It did. 
Q. In this four hundred yards you gave that signal one . 
time? 
A. One time. 
Q. It took you that long to giv,e it f 
A. Yes, sir. 
Q. Would you state whether or not that is cus-
page 300 r tomary? 
A. It is customary. 
Q. Tell us what you recollect about this accident, now, Mr. 
Arrington. 
A. Well, it was about 5 :32 when we got to this place and I 
gave the signal, the bell was ringing, and the headlight was 
burning, the horn was blowing, and I approached this cross-
ing somewhere about fifteen miles an hour, and from 170 
yards of it I could see to this crossing, and just as I got 
within about ninety feet of this crossing, this man appeared. 
Q. By '' this man'' what do you mean? 
A. The man that was driving the automobile. 
Q. In his car f 
A. In his car-and I could see him about-let's see-I could 
see him about, I reckon about ninety £eet before I hit him, 
and I put the emergency brakes on and I run by him about 
320 feet. 
Q. Where did your engine stop? 
A. It stopped right beside the yard limit pole. 
Q. Do you know how many cars there were between you 
and the crossing there? 
A. It was eight car lengths . 
• • • • • 
page 310 r 
• • • • • 
ROBERT H. TRULL, 
called as a witness by and on behalf of the defendant, being 
first duly sworn, testified as follows : 
DIRECT EXAMINATION. 
By Mr. Pasco: 
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• • • • 
page 313 ~ 
• • • • • 
Q. Tell us what you recollect abou.t this accident. 
A. I recollect we crossed this crossing-
Q. Which crossing? 
A. Masonic crossing-and dropped by there, I reckon, 
around thirty-fl.Vie, and put the brake down and continues to 
slow down and when we got in about four hundred yards of 
that crossing, why, he starts blowing. I can't see the cross-
ing-
Q. Who is "he"Y 
A. Mr. Arrington, the engineer. 
Q. Why not? 
A. Because there is a curv,e there and I can't see the cross-
ing. And he starts blowing this crossing just like he always 
does, blows that yard limit, anc:J. he blows two longs, a short, 
and a long, and while he was fixing to blow 
page 314 ~ that long-you see, there is a litt1e interval be-
. tween those blasts, and when we got, I reckon, 
150 feet, or two good car lenths, anyway-two good car 
lengths from that crossing, .I could see the crossing in plain 
view; there wasn't anybody on this crossing. 
Q. How far back was that now? 
A. That was around about-when I could first see the 
crossing, you mean Y 
Q. Yes. 
A. I was back, oh, some seven or eight car lengths whren I 
could first see this crossing, and when we got down to about 
two car lengths of the cro~sing, just about eighty-five or 
ninety feet, I couldn't s·ee, I lost the view, the engine kept 
cutting me off and I lost the view of the crossing. There 
still wasn't anything on it the last time I seen it, and he 
hollered, "Look out for automobile!" 
Q. Who hollered Y 
A. Mr. Arrington-and he put the brake in emergency and 
was still blowing his whistle-you know how they blow when 
somebody· is on the track-and he hit it, and by thre time he 
hit it I jumped up and run over there. Of course, I couldn't 
see it until after he hit it; and it throwed him out in a potato 
patch. 
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Q. Where did your engine stop? 
page 315 ~ A. We stopped down there, I believe, one or 
two steps on this side of the yard limit board. 
Q. Will you tell us how long ]\fr. Arrington had been blow-
ing for this crossing when he hollered "Look out!" 
A. Well, I would say 350 yards at least, or a little more. 
Q. Did you have a bell on that train¥ 
A. Yes, sir. 
Q. Was it ringing? 
A. Yes, sir. 
Q. When did it start ringing? 
A. It started ringing up the other side of Masonic cross-
. ing-rung it all the way down there, turned on continuously 
and let it stay on all the way through the yard. 
Q. Was it in good operating order T 
A. Oh, yes, sir. 
Q. Was the headlight on that day? 
A. Yes, sir. It was on when we left West Point and it was 
on when the accident happened. 
Q. You are sure of that? 
A. Yes, sir. 
* * * * 
page 322 ~ CHARLES W. LIPSCOMB, 
• 
called as a witness by and on behalf of the defend-
ant being first duly sworn, testified as follows : 
DIRECT EXAMINATION. 
By Mr. Pasco : 
* * * 
Q. Are you familiar with the crossing known as Brittles 
Lane crossing of the Southern Railroad east of Richmond? 
A. Yes, sir. 
Q. How do you happen to be familiar with that crossing? 
A. Well, my grandmother, she has been living down there 
next to it for about fifteen years. 
Q. You go to see her right frequently, do you? 
A. Yes, sir. 
page 323 ~ Q. Do you remember this accident about which 
this case is involved T 
58 · Supreme Court of Appeals of Virginia 
Charles W. Lipscomb. 
A. Pretty much so. 
Q. Did you see it happen T 
A. Yies, sir. 
Q. Where were you standing when you saw it happen? 
A. Up there at my aunt's house, next to the railroad there. 
Q. Was there anybody with you T 
A. My aunt was on the porch. , 
Q. Did you have anybody else with you T 
A. I had my young boy-wasn't quite two years old. 
Q. I show you Defendant's Exhibit F and point to you 
Brittles Lane and the railway crossing and as~ you if you can 
locate your grandmother's home on that map? 
A. Yes, sir; this one, right here. 
Q. Will you mark that with a GT 
(The witness madie the designation on the exhibit.) 
Q. Where is your aunt's house that you referred toT 
A. This one, right here. 
Q. Will you mark that one T 
A. Yes, sir. 
Q. Will you mark that with a K, if you will, just so it will 
be distinctive. 
page 324 ~ {The witness made the designation.) 
Q. Can you point out approximately where you were stand-
ingT 
A. Yes, sir. This is the porch, here. I :tiad one foot on 
the step and the other one on the dirt. 
Q. You. are pointing to the house you have just marked 
FT 
A. K. 
Q. Tell us what you saw and what you remember about this 
accident as you wel'le standing there. 
A. Well, when I first started walking up on the porch I 
heard the train blow, and I had the youngster up in my arms, 
like I said, and I stopped and turned around and said, '' Here 
comes the choo-choo train. Watch it,'' and as I was standing 
there the train was coming up to this crossing, and I told 
my aunt, "Good Lord! Look at that car!" And they both 
got to the intersection at the same time and that is when 
the train hit the car. 
Q. You say you heard the train blow and that was what 
called your attention to itT 
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A. Yes, sir, because I had started in the house. 
Q. Did it blow once and stop, or continue to blow, or will 
you tell us what it did? 
A. No, it blowed from about where that curve was all the 
way practically to the inters•ection. It blowed a 
page 325 ~ long time. 
• • • • • 
page 327 ~ 
• • • • • 
Q. And you can't tell us, can you, whether a train blows 
or not every time it passes by that crossing? 
A. I wouldn't be afraid to say it blows every time. 
Q. You say you would be afraid to say it does Y 
A. I said I wouldn't be afraid to say it does. 
Q. You lived there for eight years right by the crossing. 
You become accustomed to the sound of the trains, don't 
you, and the sound of the train horn or whistle, living there 
near the crossing? 
A. Well, maybe at the time, but since '45 I had been living 
out there in California and we had just come back from 
California, and when I saw the train I had the baby in my 
arms and I. just told him to "watch the choo-choo." 
Q. You saw the train before you heard it T 
A. No, sir. 
Q. You said you saw the train. 
page 328 ~ A. I did after I heard the whistle. · I was get-
ting ready to walk up on my aunt's porch when I 
heard the train whistle, and that drew my attention and I 
stopped there and told the little baby, '' Here comes the choo-
choo train. Watch it.'' 
Q. And that was when you saw the train? 
A. Yes, sir. 
Q. You stated that you had one foot on the step. 
A. What was that again? 
Q. You stated that you had one foot on the step and the 
other foot up on the porch? 
A. Up on the porch. I hadn't evt}n got up on the porch. 
Q. You remember rexactly where your feet were placed? 
A. Yes, I know exactly, because I had my right foot on the 
step and my left foot on the porch. · 
Q. How do you remember that so well? 
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A. I just remember where I was going. I had the baby sit-
ting on my left leg. . 
Q. You say that you could remember something that well 
that happened two years ago? 
A. I remember the way I was holding the baby, yies, sir. 
Q. You remember how you were holding the baby? 
A. Yes, sir. 
page 329 ~ A. About fifteen. I don't know exactly. 
Q. Did Mr. Shelton, the railroad investigator, 
come by and talk with you? 
~ A. He came by the house one Sunday morning and told me 
I was gQing to get the summons. to court. 
Q. Did he come by and talk with you before that? 
A. No, sir. 
Q. That was the first time he came by-one Sunday morn-
ing? . 
A. Since the accident. 
Q. Yon saw him the day of the accident?. 
A. I saw him the next day. He come ·around and asked me 
if I saw the accident, or anything, and I told him yes. 
Q. You mentioned about this train blowing and then the 
wreck; is that right? · 
A. Yes, sir. 
Q. The train blew and then the train and the automobile 
hit? . 
A. Well, the train was .quite a ways down the track when 
I first heard the whistle. 
Q. Well, you could not see the train quite a way down the 
track, could you? 
A. You can see it at least 600 feet or so. 
· Q. When you saw it on the porch of your aunt's 
page 330 ~ house? 
A. Yes, sir. You can see all. the way down to 
the curve down there. · 
Q. When.did you see the car goingby? 
A. Well, after it took and passed the driveway that goes. 
into my grandmother's place. Just as it passed there it drew 
my attention. 
Q. You saw the car first and then you heard the train; 
is that the idea? 
A. No, sir; I heard the train first. 
Q. You heard the train first and you turned all the way 
around to look at the train? 
A. I was looking at the train and the car was passing by 
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and when the car got by-when you are looking at the train 
you are kind of facing the road a little bit, and I spied the 
car from the corner of rriy eye. 
Q. Were you going into your grandmother's house at that 
time? 
A. No., sir; I was. going into my aunt's house. 
Q. So, you had started up the steps to go in? 
A. Yes, sir. 
Q. And all of this caused you to turn around? 
A. Yes, sir. 
Q. Did· you go down to the wreck? 
A. Yes, sir. 
.. 
• • 
page 332 ~ 
• • • 
• 
• 
MRS. RICHARD CECIL, 
• 
• 
called as a witness by and on behalf of the defienda.nt, being 
first duly sworn, testified as follows : 
D1R,ECT EXAMINATION. 
By Mr. Pasco: 
• • • • • 
Q. Will you speak up, now, so that these gentlemen of the 
jury can hear y.ou, and tell us your name and age and resi-
dence, please. · . 
A. Mrs. RicJiard Cecil; I live at Stop 17 Nine Mile Road; 
my age is thirty-eight. 
page 333 ~ Q. Are you familiar with the crossing of the 
railroad tracks of the Southern with Brittles 
Lane, east of Richmond? 
A. I lived there two years ago. 
Q. I want to show you Defendant's Exhibit F and point 
out Brittles Lane and the railroad tracks, and ask you if 
you can point to the house that you lived in? · 
A. This is the house I liv;ed in at the time. 
Q. That, is the house that is marked with a K, I believe? 
A. Yes, it is. 
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. Q. Do you recall the accident that happened at this cross-
ing two years ago? 
A. Yes, I remember some of it; I don't know if I remember 
it all. 
Q. Will you tell us where you were and what you remember 
seeing or hearing? . 
A. Well, I was standing on my front porch at the time and 
I saw this car go by and I heard the train blow and saw the 
train come down, and then I turned my head as I saw that the 
train was going to hit the car. 
Q: Which did you see first, Mrs. Cecil Y 
A. Well, I saw the car go by, and I just happened to turn 
around and see that the train was coming. 
Q. Was the train making any noise Y 
page 334 ~ A. Yes. The train blew. 
Q. State whether or not the train had blown 
before you saw it? 
A. Yes, it had blown. . 
Q. Could you tell us for how long it had been blowing? 
A. Well, I think it blew one time and, as well as I remem-
ber, it blew one time, and I noticed the car was going by and 
I noticed he was not slowing up at the time, so I thought there 
was going to be an accident and as the car neared the railroad 
crossing I turned my head. 
Q. So you did not actually see the accident Y 
A. No, I did not. _ 
Q. Do you remember how many times the train ble,v before 
it reached the crossing Y 
A. It blew one time and then it blew twice more. It blew 
two or three times all tog.ether. 
Q. Was that before the accident? 
A. Yes, that was before the accident . 
• • • • • 
page 336 ~ 
• • • • • 
Q. You remember hearing the horn blow three times Y 
A. Yes, sir . 
• • • • • 
Southern Railway Company v. Ruth Anne Barden 63 
Richard W. Cecil. 
page 338} 
• • • • • 
Q. You stated at first that the train blew once and then, 
later on, you said it blew three times. 
A. Well, it blew a couple of more times before 
page 339 ~ the car hit it. · 
Q. Then it hit the car Y 
A. Then it hit the car. 
Q. Was that when the train and the car were very close 
to collision-when you heard these blasts on the whistle Y 
A. Well, I think it starts blowing when it comes to the 
first crossing up there. 
Q. Yes, I know what it starts doing, what it is supposed 
to do, but on this particular day were those three blasts long 
blasts or short blasts Y · 
A. I don't remember that . 
• • • • • 
page 340 ~ 
• • • • • 
RE-DIRECT EXAMINATION. 
By Mr. Pasco: 
Q. Did you notice anything at the time about these three 
blasts on this day? 
A. I can't say that I did. 
Q. You had heard the train blow before Y 
A. Yes, I had. 
Q. I believ;e you testified that you heard one blast before 
you saw the car? 
page 341 ~ A. Yes . 
• • • • • 
page 342 ~ RICHARD W. CECIL, 
called as a witness by and on behalf of the de-
fendant, being first duly sworn, testified as follows : 
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DIRECT EXAMINATION. 
By Mr. Pasco: 
• * • 
Q. Do you riecall the accident that happened at Brittles 
Lane two years ago today! 
A. Yes, sir. 
Q. Were you there at the crossing! 
A. No, sir; I was between the two houses, at the well 
ther.e. 
Q. If you will look around to your left, Mr. Cecil, you will 
see Defendant's Exhibit F, and I will ask you if you can 
locate that well on that map 1 
A. There is the well, right there. 
Q. ls. that the w1ell you are talking about? 
A. Yes, sir. 
Q. And it is marked "Well" as it appears 
page 343 ~ between the two houses 1 
A. Yes, sir. 
Q'. One marked G and one marked K 1 
A. Y.es, sir. 
Q. Now, tell us what happened when you were there at the 
well¥ 
A. I heard a train coming down the track and I seen the 
car go by. I didn't see it when it hit, because the house 
knocked the view off when it hit. ' 
Q. Tell me about the train first. Did you see the train? 
A. No, sir, I didn't see the train. 
Q. How did you know it was there 1 
. A. I heard the whistle blowing. 
Q. What kind of blowing did it do Y 
A. It was blowing all the way up for about a quarter of a 
mile. · 
Q. Did you see the car go by Y 
A. I seen the car when it went by. 
Q. Did you see enough .of it to be able to ,estimate its 
speed¥ 
A. I would say about thirty-five. 
Q. About where did you see itf Opposite the well, or 
whe11ef 
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A. Opposite the well, and I think it was aqout 
page 344 r two hundred feet from the crossing. 
Q. Could you tell whether it was slowing up at 
that time? 
A. No, sir, I don't remember now whether it was or not. 
Q. You were living there at that crossing at that time? 
A. That's right. . 
Q How long had you lived there 1 
A. I had lived there two years. 
Q. Had you lived there before? 
A. I lived with my mother there. 
Q. Next door? 
A. Yes, sir. , 
·* 
page 349 r 
* * * 
.. 
Q. Were you listening for the train? 
A. No, sir. 
* 
Q. You were not listening for any bells or any horns? 
A. No, sir. 
Q. You were not.paying any attention to iU 
A. I heard it coming. 
Q. You heard it coming? 
A. Yes, sir. 
page 350 r Q. Did you hear the crash? 
A. Yes, sir . 
. Q. What was the color of the automobile 1 
A. Maroon color. 
Q. You mean a sort of reddish color 1 
A. Kind of reddish color-maroon. 
Q. Do you know what kind of car it was 1 
A. I think about a '49 Ford, '49 or '50. 
* * * * 
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GEORGE H. SAMUELS, 
called as a witness by and on behalf of the defendant, being 
first duly sworn, testified as follows : 
DIRECT EXAMINATION . 
• • • 
.  
page 352 r 
• • • • 
By Mr. Pasco: 
Q. You work for Philip Morris here in Richmond? 
A. Yes, sir, at 20th and Main. 
Q. Mr. Samuels, ·where. were you living two years ago Y 
A. I was living on Brittles Lane, or the other side of the 
railroad, down there on the left-hand side between the high-
way and the railroad. There is a lot in there, I think .is about 
a two-hundred-foot lot, I think. 
Q. Did you own that property at that time? 
A. W1ell, at the time I did. 
Q. I ask you to look at Defendant's Exhibit F. Do you see 
Brittles Lane there? 
A. Yes, sir. 
Q. Do you see the railroad track? 
A. Yes, sir. 
Q. Can you locate your house and property up there? 
Was your house east of the crossing, or west of 
page 353 r the crossing Y 
A. It would be kind of here (indicating). 
Q. This is the arrow that indicates north on the map. 
A. This is north Y • 
Q. Yes. . · 
A. Would that be leaving Oakwood Cemetery, going down? 
Q. Yes, Oakwood Cemetery and going out from town. · 
A. That would be my house over there, wouldn't iU 
Q. Are you pointing to the house beyond the crossing 
there? 
A. Y•es, sir. In other words, I can show it to you good on 
a picture of it. 
Q. I hand you Defendant's Exhibit C, which is a picture of 
the crossing, and ask you if your house can be seen in that 
picture? · 
A. Yes, sir; it is right here. 
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Q. Will yo.u take this pencil and draw an arrow down to it 
just so it can be seen, and put an H to indicate it. 
(The designation was made on the exhibit.) 
Q. It is on the other side of the crossing from Richmond T 
. A. That's right. It would be on the left-hand 
page 354 ~ side. · · 
Q. On the l,eft-hand side going from Richmond T 
A. The left-hand side of the road, yes, sir. 
Q. About how far is that from the ·crossing! 
A. Well, it would be 125 yards, I would say. 
Q. How long 'did you live there Y 
A. Lived there two years and just a fiew days over. 
Q, When did you move awayT 
A. I moved away from there about the 20th of last April. 
Q. Do you remember the acc.ident that happened there on 
March 28, 1955 y· 
A. Yes, sir, I certainly do. 
Q. That was two years ago today, I believe? 
A. Yes, sir 
Q. You had been living there some little time then 7 
A. Yies; well, in other words, my whole time down there 
I_ lived at that house two years and another house up the 
hill up there between fifteen and eighteen months. 
Q. Mr. Samuels, did you: see this accidentT 
A. Well, in other words, I actually didn't see the train 
hit the car. 
Q. What did you see? 
A. I was sitting in the house, that day and when I heard 
the train blow I got up and went to the window. My little 
fiv,e-year-old boy was across the railroad down 
page 355 ~ there at Mrs. Cecil's, and so,· after I stood there 
at the window approximately for a minute-
By the Court: 
0 Q. Your boy was at what station? · 
A. He was going down to Mrs. Cecil's, across the rail-
road. 
By Mr. Pasco: 
Q. Which Mrs. Cecil was that? 
A. We had two Mrs. Oecils living there, but he went to the 
old lady's house, because she had some young boys there, her 
grandchildren, and -he went down to play with them, and I 
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thought maybe he might be coming back up the railroad, or 
around the railroad, or something, and that is how come me to 
be at the window; but when the train come by he had passed 
the house and from the track back it was ,possibly a hundred 
yards before he got to the crossing when the train came so I . 
could see it. 
Q. Then what happened¥ . 
A. Well, then the train was blowing the whistle and just 
about the time-in other words, I seen the car coming and 
I kind of thought they were going to have an accident because 
the car was g,etting up there close and it didn't look like the 
train was slowing up and it looked like it was going to be an 
accident, or mighty close, but when the train got 
page 356 ~ about ten feet from the road that blocked my 
view on account of the engine was coming around 
toward the car and I didn't see any more, I didn't see it 
hit the car. 
Q. Did I understand you to say you heard the train blowing 
.before you saw it 1 
A. Before I saw: it. In other. words, that is how come me 
to go to the window and watch it, and I had been at the 
window approximately a minute before the train came around 
where I could see it, and then at that time he was about a 
hundred yards from the road. 
Q. Can you tell us whether the horn was blowing when you 
first saw the train? 
A. The horn was blowing off and on. 
Q. Can you tell us whether it blew all the way up to the 
crossing? 
A. It blew all the way -qp to the road, yes, sir. 
page 360 r 
• • * 
Q. Just before the collision, did the train sound its horn 
anyf Just before they hit? 
A. You mean the ca:r braking? 
Q. No, I mean the locomotive or engine or train horn. 
A. Yes, sir. It blowed riq;ht up to the road, yes, sir. 
Q. How was it? A long blast? · 
A. A long blast for a while, and then it would cut off a 
while, and start right back again. 
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Q. You say you were sitting in your home Y 
A. That's right; yes, sir, when I first heard it. 
Q. And you had been living there for a couple of years. 
Were you accustomed to the sound of train horns¥ 
A. Well, I told you that the child was out in the yard or 
something or other, and I tried to siee where he was at . 
• • • • • 
page 441 ~ 
• • • • • 
Mr. Pow.ell: May it please the Court, the defendant wishes 
at this time to renew its motion to strike the plaintiff's evi-
denee and I would like to state very briefly at the outset our 
grounds, and I will do so in relation to .what I 
page 442 ~ understand to be the points or charges of negli-
. gence which have been made, or attempted to be 
made, by the plaintiff in her notice of motion for judgment 
and her evidence. · 
I will start first, Your Honor, with the question of whether 
or not the plaintiff has made out a case which entitles her to 
get to the jury on the issue of statutory signals. Your Honor 
is very familiar with that law, having gone through the 
Haynes case in the past two or three years. 
1[1here were three witnesses ·who testified for the plaintiff: 
The plaintiff herself, her husband, and Mr. Flood, who was 
some distance away. Their . testimony, as the Court will 
recall, was all negative testimony. Each stated that he or she 
did not see the train, did· not hear the signals given. None 
stated that he or she listened for signals. As far as the 
plaintiff is concerned, the law is plain that there was a duty 
on her to list,en effectively as she approached the crossing. 
The same applieR with respect to her husband. I do not think 
I need to comment at length on the testimony of the witness, 
Mr. Flood, who was some distance away, not in sight of the . 
railroad tracks, who did not know how far away he was, 
who was marking up his debits in his automobile, and said he 
knew nothing until the crash occurred. 
As opposed to that negative testimony, we have 
page 443 ~ in this case as positiv;e and definite evidence that 
the statutory signals were given as I think you 
will find anywhere in the Virginia Reports. I won't review . 
the evidence to the Court, but I will point out that there were 
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four eye-witnesses, totally independent witnesses, who heard 
the signals and wel'le quite positive 'in their testimony that 
they were given. The only possible conflict between their 
testimony and the testimony of the plaintiff is the negative· 
evidence to which I have ref erred. · 
Under those circumstances, Your Honor, we feel that that 
issue should not be submitted to the jury, because the plaintiff 
has not carried the burden of proof which she has on her; 
Would you care to have me ref.er to any cases, Your 
Honor? I think the Haynes case states the law generally. 
We have several fairly recent Virginia cases which deal with 
the question of negative evidence. 
The Court: I will leave that enti:riely to you, Mr. Powell. 
Mr. Powell: I appreciate that, Your Honor. I do not 
want to belabor the law with which Your Honor is familiar, 
unless you would like for me to do so at this time. We feel 
v;ery strongly that we are right on this issue. Whether you 
- prefer tq hear us fully now or, as some Courts 
page 444 ~ do, let it go to the jury, and then hear it fully-
. The Court: I would like to hear you with 
respect to the law of the case before the case goes to the 
jury~ Whether you do it now on the motion or on a motion 
for instructions, or objections to instructions, does not mat-
ter to me particularly. 
Mr. Powell: I do think that one reason we, at least, are 
having so much difficulty writing instructions is that there 
are two possible degrees of negligence involved in this case 
if we go to the jury, and until we know what the law of the 
case is, for the purpose of giving instructions, it is awfJ.ily 
hard to write them. So, I will comment very briefly on this 
first question, which is whether or not this case should go to 
the jury on the question of statutory signals . 
. I think the latest case in Virginia, of which I hav,e knowl-
edge is Norfolk ft Portsmouth Belt Line v. Mueller, 197 Va. 
533, and the plaintiff's evidence relating to the statutory sig-
nals was: "I heard no bell or train whistle." Another wit-
ness for the plaintiff said, '' I can't say whether I heard 
a bell or not.'' Then, five members of the train crew testi-
fied positively that the statutory signals were 
page 445 ~ given. · 
The Court of Appeals said this in talking about 
the negative evidence, at page 538: 
"It will be noted· from the above evidence that Forbes no-
where claims to have listened for an approaching train. If 
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he made any special effort to hear the dnging of the bell or 
the approach of the train he does not say so. He emphasizes 
the fact that he made an effort to see, but he never says that, 
he listned or made an effort to hear. He contents himself 
with saying 'I heard no bell.' He is evasive in his answer to 
his counsel's query· as to his ability to hear, whereas he is 
positive _that his vision is 'perfect.' 
''Forbes' evidence as to the ringing of the bell is purely 
negative and without probative value. This is especially 
true in the light of the positive evidence of the train crew that 
the bell was 'Wrung. 
"It is unnecessary for us to repeat what has been said 
many times in numerous Virginia cases coming before us 
wherein we have dealt with negative evidence such as here 
presented ( and in many instances stronger), in which we 
have concluded such evidence to be lacking in pro-
page 446 ~ bative value. (Citing cases). 
"In addition to what hai:i been stated, the rail-
road insists that plaintiffs are bound by the testimony of 
Vernon Reynolds, the locomotive engineer who was called, 
over the railroad's objection, as an adverse witness. While 
under examination by plaintiffs' counsel, Reynolds testified 
positively and unequivocally that the bell was rung in com-
pliance with the law as set forth in plaintiffs' requested in-
struction, granted by the Court and quoted above. 
{'We have repeatedly held that when a plaintiff calls a de-
fendant as an adverse witness, while he may not be bound 
by such of the witness' statements as may be in conflict with 
the evidence introduced on plaintiff's behalf, he is bound, 
and the Court and jury are bound, by so much of the clear, 
logical testimony of the witness as is reasonable and un-
contradicted. (Citing cases). The negative evidence of 
Forbes on the issue as to whether or not the bell was ringing 
is insufficient to contradict the positive testimony of Rey-
nolds, and the plaintiffs are bound by the latter's evidence. 
. · "A. W. Newsom, the locomotive fireman, was 
page 447 ~ called by the railroad. He testified that he turned 
the bell on prior to the accident and that it con-
tinued to ring until after the collision. This testimony is 
fully corroborated by other members of the train crew. Con-
ductor Stevenson stated that 'the bell was ringing when we 
approached the crossing, and it was ringing after it hit, and 
it was ringing when the fireman left the ,engine.' Brakemen 
Brinkley and Sutton testified to the same effect. 
'' In the light of the positive, direct testimony of th,ese wit-
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nesses, as contrasted with the purely negative testimony of 
plaintiffs' witnesses, we are of the opinion that the plaintiffs 
have failed to carry the burden of proving that the bell was 
not ringing, and the Court erred in submitting this question 
of negligence to the jury." 
I do not believe that the evidence in this case on behalf 
of the plaintiff is a bit stronger, Your Honor, than it was 
in the Mueller case which I have just mentioned. On the 
other hand, the affirmative evidence as to the signals, given by 
disinterested witnesses, is, as I have said before, as strong 
or stronger in this case than in any other reported 
page 448 ~ case I know if in Virginia. I think that case is 
square precedent for the point I am arguing. 
Your Honor is familiar with the Haynes case. I know that 
you know a lot more about it than I could glean from read-
ing the report. But there was a. witness there who was 
actually at the crossing. You remember he claimed he got 
out of the automobile, and a great deal of effort was made, 
apparently, to impeach him, but he was an eye-witness and he 
claimed that the signals were not blown; !llld then you did 
have some negative testimony of somebody who was some 
distance off. The plaintiff there, of course, was killed. 
I think all of this has to be considered in light of the rule 
of law in railroad cases, which sometimes confuses thol!le 
of us. who also try automobile accident cases, and that is that 
there is an affirmative duty imposed on a person attempting 
to cross railroad tracks both to look effectively and to listen 
effectively. 
The. Court : Both the driver and the rider T 
Mr. Powell: Yes, sir. 
The Court: Is that discussed in Norfolk & Portsmouth v. 
Mueller? 
Mr. Powell: That was not a guest case. 
The Darden case, · in 189 Virginia, I believe, is the most 
recent guest case. That is Butler v. Darden, 189 
page 449 ~ Va. 459. Butler was .riding as a guest in an auto-
mobile and was killed at a grade crossing in Isle 
of Wight County. Darden was the driver of the car and 
Butler's administratrix brought a ,suit against Darden and 
the Railway Company. The jury returned a verdict: ''We, 
the jury, find the defendants with negligence with the amount 
of $2,500 from each defendant payable to" Mrs. ]:3utler. On 
motio~ of both defendants, the Court set the verdict aside and 
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entered judgment for the defendants. On page 465 the Court 
said this: 
'' But if Darden was guilty of gross negligence, then the 
evidence that convicts him clearly convicts his passenger, 
Butler, of contributory negligence. If it was gross negligence 
in Darden to drive upon the railroad tracks without seeing 
the train, it is difficult to see how the failure of Butler to 
see it was no neglfgence at all. He had at least the 45 feet 
from the Wade fence to the passing track to look and to 
see it. If Darden was going ten miles an hour and the 
train thirty, the train was less than 150 feet from the crossing 
when he passed the Wade corner, or less than 300 feet away 
if the train was going sixty miles an hour, as he 
page 450 ~ guessed. . 
. "How then may it be said that if Darden was 
guilty of gross negligence in not looking, Butler- was not 
guilty of any negligence when he did not look? He was 
sitting on the side from which the train came. Darden had to 
give some attention to his driving in order to negotiate the 
narrow and bumpy crossing. Butler had nothing to do but 
look. Necessarily, he did not look or if he did he gave no 
warning to Darden.until the car was on the passing track. 
"It was Butler's duty to look and listen and he was in a 
position in the car where he could have done so more effect-
ively than Darden. The evidence shows that Butler was also 
perfectly familiar with this crossing-in fact, that is con- _ 
ceded in Plaintiff's brief. · 
"While the negligence of the driver is not to be imputed 
to the passenger, yet the passenger must exercise reasonable 
care for his own safety. He must look and listen and warn 
his driver if he sees a train approaching. The railroad track 
is to him, as to others, a signal of danger. Since he knew the 
crossing and its use and the condition of its approaches, more 
was required of him than of a stranger to the 
page 451 ~ locality. He should have looked and listened 
· where it would have been effective and this duty 
was commensurate with the character of the crossing as he 
knew it to be.'·' 
There are four or five other Virginia cases, but I think 
· I can assure the Court that the law in railroad cases is 
materially different from automobile accident cases, and the 
reason for it is derived from the fact that a railroad track is 
the only place on which a train can get, and there are not but 
• 
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so-many of those rails, whereas there are thousands of ordi-
nary highway intersections, and the duty has been imposed, · 
so far as I know since the earliest time in Virginia, to look 
and listen on all persons, whether they are passengers or not, 
where they attempt to cross railroad tracks. 
Does that answer Your Honor's inquiry as to whether or 
not there was a duty on the passenger Y 
The Court: Yes, sir. 
Mr. Powell: That goes back, as I say, ·to the nature of the 
duty to listen and it is always followed by the word "ef-
fectively,'' and that explains why the negative evidence rule 
has been applied more strictly in railroad cases than in any 
other type of case and the Court has repeatedly said that 
merely a statement that "I did not hear the whistle or did not 
hear the bell,'' is not affirmative evidence. Of 
page 452 ~ course, sonie negative evidence is stronger than 
_ other negative evidence. In this particular case it 
is inexplicable to me why these people should not have heard 
these signals sound, but all they said was that they did not 
hear them and neither one said that he or she listened. As 
against that negative testimony we have the witnesses with 
which the Court is familiar. 
So, Your Honor, we believe that this case, on the basis of 
the Meuller case and Bu-tler v. Darden, is a case where it is 
perfectly clear that the plaintiff has not made a sufficient case 
on the. statutory signals to get to the jury, and we move that 
her evidence in this respect be stricken. 
If Your Honor please, I pass now to the second alleged 
ground of negligence which I assume plaintiff now presses, 
and that is a failure to comply with the bush and tree law. · 
That law, Section 56-411 of the Code, says: 
'' Every railway company shall be required to clear from 
its right of way trees and brush for 100 feet on each side 
of public road crossings at grade when such· trees or brush 
would otherwise obstruct the view of approaching trains.'' 
page 453 ~ Now, I do not think I need do any more, Your 
Honor, in support of our motion to strike the 
plaintiff's evidence on this point than to call your attention 
to Exhibit E, the blown-uf!, enlarged photograph w4ich is on 
the easel there, and remmd the Court that the Southern 
Railway's right of way extends 30 feet from center of the 
rail. The testimony is that all of those stalks, which people 
have been calling bushes, which appear there in the fore-
ground of the photograph in no way obstruct, as the statute 
Southern Railway Company v. Ruth Anne Barden . 75 
says, '' the view of approaching trains.'' The bushes are tall 
stalks-Your Honor saw them today. I don't know what kind 
they are. Did anybody ever decide what species of bush they 
are? 
The Court : The one Mr. Fleet called the '' Paradise 
Tree''? 
Mr. Powell: The Paradise Tree, yes, sir. 
The Court: Those of us who do not have that fine regard 
for the niceties of nomenclature ref er to them as '' Stick-
billies." They are known in this section everywhere. 
Mr. Powell: Anyway, the tallest ones are off the right of 
way of the Southern, but even if they were on it they would 
not obstruct the view of ari. approaching train. 
The Court: I have one in my yard, with a 
page 454 ~ little darker bloom than the Paradise Tree-the 
'' Stinkbilly. '' 
Mr. Powell: We therefore move that the plaintiff's evi-
dence that there was any issue of compliance with the bush 
and tree law for which the Southern Railway is responsible 
be stricken. In other words, the physical evidence shows 
that that just wasn't so. 
Now, our view, Your Honor, is that after disposing of 
those two issues nothing is left in this case. I do not suppose 
that Mr. Anderson will argue that the train crew failed to 
keep a· lookout, in view of the undisputed testimony in that 
respect. 
If there is any other allegation of negligence which ·Mr. 
Anderson is relying upon, I would be happy if he would now 
call it to my attention. 
Mr. Anderson:· Lookout. 
Mr. Powell: Mr. Anderson states that he is still asserting 
that a proper lookout was not maintained. I say there is no 
evidence, so far as I know, that the train crew did not main-
tain a proper lookout. The train was going at a very 
moderate rate of speed. This car approached this crossing at 
a fast rate of speed and skidded ri~ht up in front of the 
railroad train. There was nothing in the world that could 
have been done by the crew members that was not done. 
They gave the signals; they applied the emer-
page 455 ~ g-ency brake at the earliest possible time; and 
. they ~ade an unusually good stop for a train of 
sixty cars' length. · 
In summary, Your Honor, we respectfully say that there is 
no evidence in this case of anv negligence of any kind on 
the part of the Southern Railway, certainly no evidence 
which would entitle the plaintiff to go to the jury, and most 
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certainly no evidence which would entitle the plaintiff to go 
to the jury in face of the positive and affirmative testimony 
of the defendant's witnesses, many of whom were totally dis-
connected with the railroad and who were eye-witnesses to 
this accident. I call the Court's attention in this connection 
to the testimony of the police officer-certainly a man with 
no interest. He said there was a perfectly unobstructed view 
of this crossing. He did p.ot give any testimony on signals. 
· · In short, Your Honor, we say there is no evidence justifying 
submitting this case to the jury and we move that the evi-
dence be stricken. 
Before I sit down I would like. to add one further point 
here, that the Court may have it in mind. I believe, Your 
Honor, if you will indicate your views on the points that have 
been stated, I can take up the joint venture point, which I 
believe I referred to at the conclusion of the plaintiff's testi-
. mony. 
. The Court: Suppose you take that up also. 
page 456 ~ That is in support of this same motion to strike T 
Mr. Powell: Yes, sir. I have spoken primarily 
so far on the question of whether or not there was any evi-
dence of negligence of the Southern Railway. If you are 
thinking about statutory signals, even if the plaintiff were 
negligent, or even if the driver of her car were negligent 
and his negligence were imputed to the plaintiff, you still 
have the comparative doctrine, and if the Court thought there 
as evidence to go to the jury on that, I suppose we would go, 
but our position is that there was a joint venture situation 
in this case, where the husband and wife were mutually de-
pendant on the wife's earning power and on the wife's being 
driven back and forth to her job to achieve that earning 
power. If there can possibly be a business venture involving 
the use of an automobile between husband and wife, this is 
certainly it. We therefore say that the manifest gross negli-
gence of this driver is imputed to his wife and so, to the 
extent that contributory negligence may bar the plaintiff's 
recovery in this case, she is barred by the negligence of her 
husband. 
The Court : The motion to strike will be denied . 
• • • • • 
page 461 ~ 
• • • • • 
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Mr. Pasco: If Your Honor please, the defendant objects 
and excepts to the giving of any instructions in this case on 
the ground that there is no evidence of any negligence on the 
part of the defendant, for the reasons more fully stated by 
Mr. Powell in support of the defendant's motion to strike 
the evidence. 
The defendant objects and excepts to the Court's refusal 
to give Instruction M, tendered by the defendant, on the 
ground that the jury should be told that the failure of the 
defendant to give the signals by the horn or whistle must be 
considered by the jury to be the proximate cause of the 
accident before such failure can be 'used as a basis for a ver-
dict in this case. , 
The defendant objects and excepts to the refusal of the 
Court to give Instmction L on the ground that it properly 
states the rule of law applicable to this case with respect 
to negative testimony. 
The defendant objects and excepts to the refusal of the 
Court to give Instruction No. 11, tendered by the 
page 462 r defendant, on the ground that there is sufficient 
evidence of the joint venture or common business 
purpose between the plaintiff and the driver of the car to 
have that issue submitted to the jury for determination. In-
struction 11 was tendered for the purpose of having that 
issue submitted to the jury. The defendant contends it is 
error to refuse so to do. 
The defendant objects and excepts to the giving of Instruc-
tion A, tendered by the plaintiff, on the· ground that there 
is no probative evidence of the failure of the defendant to 
sound the horn or sound the horn and the bell as required by 
the applicable statute. In fact, the evidence establishes posi-
tively that signals were given. It is error to submit this 
issue to the jury. 
The defendant objects and excepts to the refusal of the 
Court to give Instruction B on the ground that, since the 
Court has determined not to submit to the jury the issue of 
the failure of the defendant to keep its right of way clear 
of trees and brush as required by the statute, the jury should 
be so informed affirmatively. Defendant's Instruction B is 
designed for that purpose and it is error to refuse so to·in-
struct the jury. -
The defendant objects and excepts to the ruling of the 
Court in refusing to give· Instruction C on the ground that, 
since the Court has determined not to submit to 
page 463 r the jury the issue of whether the train crew main-
tained a proper lookout, the jury should be so in-
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formed in an affirmative manner. This instruction is tendered 
for that purpose and it is error. to refuse so to instruct the 
jury. 
The defendant objects and excepts to the refusal of the 
Court to give Instruction D on the ground that, since the 
Court has determined not to submit to the jury the issue of 
whether the speed of the train .was negligence in this case, the 
jury should be so informed in an affirmative manner, and In-
struction Dis designed for that purpose and it is error to re-
fuse so to instruct the jury. 
The defendant objects and excepts to the refusal of the 
Court to give Instruction E on the ground that the defend-
ant complied with all of the applicable laws with respect to 
warning signals along the highway, and the jury should be 
so instructed in order that the jury will not speculate, or 
will not consider speculation on this issue. Instruction E is 
designed for this purpose and it is error to refuse so to 
instruct the jury. 
The defendant objects and excepts to the refusal of the 
Court to give Instruction F(a) on the ground that the evi-
dence establishes as a matter of law that the plaintiff and 
the driver of the car were involved in a joint venture at the 
time of the accident. Instruction F(a) is de-
page 464 r signed to instruct the jury on that fact and it is 
· error to fail so to instruct the jury. 
The defendant objects and excepts to the refusal of the 
Court to give Instruction F (b) on the same grounds assigned 
as its objection and exception to the refusal to give Instruc-
tion F(a). 
The defendant objects and excepts to the refusal of the 
Court to give Instruction G on the ground that the evidence 
establishes as a matter of law that the driver of the car in 
which the plaintiff was riding when the collision occurred 
was guilty of negligence which was a proximate cause of the 
accident, and the defendant is entitled to have the jury so 
instructed in order to eliminate from the consideration of the 
jury the question of whether or not the driver of the car 
was negligent, the jury being instructed by other instruc-
tions that if they believe the driver of the car was negligent 
and such negligence was the sole proximate cause of the 
collision, they should find their verdict for the defendant. 
Instruction G is designed to permit the jury to consider 
whether or not the negligence of the driver was the · sole 
proximate cause of the accident, without considering the 
question of whether the driver was, in fact, guilty of negli-
gence which was a proximate cause of the accident. 
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The defendant. objects and excepts to the re-
page 465 ~ fusal of the Court to give Instruction I on the 
. ground that it properly states the law with re-
spect to the effect of the contributory negligence of the plain-
tiff on the jury's verdict, depending on how the jury decides 
the issue of the sounding_ of the train horn, or horn and 
whistle, and that it is error to refuse to instruct the jury as 
set forth in Instruction J.. 
The defendant objects and excepts to the inclusion by the 
Court in Instruction 5, tendered by the plaintiff, of Item No. 
6. This instruction relates to the elements to be considered 
by the jury in assessing damages. The defendant submits 
that there is no evidence in the record to submit the element 
of physical pain and mental suffering that the plaintiff may 
reasonably be expected to endure, other than the disfigure-
ment and embarrassment of the plaintiff, which is covered 
by paragraph No. 4, in that instruction. 
The defendant objects and excepts to the giving of In-
struction 6, tendered by the plaintiff, on the ground that it 
does not correctly state the duty imposed upon the passenger 
in an automobile approaching a crossing, the duty of a 
passenger in an automobile in such a situation being of a 
greater degree than that set forth in the instruction. For 
the further reason, that the difference in duty imposed upon 
the driver and the passenger of an automobile 
page 466 ~ in such a situation is incorre~tly stated in the 
instruction. · 
That is all. 
• • • • • 
page 468 ~ 
• • • • • 
The Court: Have you gentlemen of the jury agreed upon 
a verdict? 
The Foreman: We have, Your Honor. 
The Court: Will you read it, please, Mr. Clerk? 
The Clerk: ''We, the jury, .on the issue joined, find for 
the plaintiff and assess the damages at $7,000. Fletcher 
Styres, Foreman.'' 
Gentlemen of the Jury, is this your verdict? 
The Jurors: Yes . 
• • • • • • 
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page 469 ~ Mr. Powell: If Your Honor please, we would 
like to move that the verdict be set aside as 
contrary to the law and the evidence in this case, and we sug-
gest, Your Honor, that we nave the testimony written up, if 
agreeable to the Court, and, after we have had an opportunity 
to see the testimony, we would like to have the opportunity 
of presenting oral argument to the Court, with memoranda 
in support of our motion, in which we will state in full the 
grounds in support thereof. . 
The Court: I believe I would rather have it argued now 
while the matter is fresh in my mind. We have just heard 
the evidence and all of us are in a position to recall most of 
it. It would be much more helpful to have it argued now 
than it would be to wait until the record is written up. 
Mr. Powell: I will, of course, do what Your Honor wishes, 
but my thought was this: I think the critical point is whether 
or not there is enough evidence that ·statutory signals were 
not given to justify letting this case go to the jury, and, while 
I took notes the best I could, and I am sure Mr. Anderson did, 
and I know your Honor has a very excellent memory-
The Court: I cannot claim that. 
Mr. Powell: .-I think the decisions of the Court of Ap-
. peals indicate that the exact testimony on this 
page 470 ~ point is quite important. 
Our recollection is, and my notes so indicate, 
that there is not a word of testimony that either Mr. or Mrs. 
Barden listened. They both said that they did not hear the 
signals and their witness, who was up on the hill, said the 
same thing. Mrs. Bard-en also said-and I think this is the 
closest she came to meeting what we believe to he the rule-
that if the whistles had been blown, she would have heard 
them, but she never said that she listened or made any con-
scious effort to ascertain whether the whistles were being 
blown, and our view is that the law in Virginia is perfectly 
clear, that neither a passenger nor a driver discharges the 
duty, which is an affirmative one, to listen effectively when 
the testimony merely shows that they did not hear the signals. 
We thought it woulq. probably enable Your Honor to make the 
decision on our motion with the exact phraseology of the 
testimony of these witnesses _on that point before the Court. 
We will, of course, be guided by your wishes, Your Honor. · 
The Court: No, I think it would be more helpful to have it 
argued now while the evidence is fresh in mind. So, if you 
want to argue it, I will be glad to have you do so. 
Mr. Powell: If Your Honor please, we, of course, had the 
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. jury arguments and we touched on it somewhat 
page 471 ~ then, and I sent my notes back to the office with 
Mr. Macaulay on the assumption that if the ver-
dict was adverse we would have the testvnony written up and 
the matter set down for hearing; but I do remember with 
reasonable accuracy, I think, that there is no positive evidence 
of any kind to support the verdict in this case now to the 
effect that the statutory signals were not given. 
The only evidence on that by the plaintiff,· as I have just 
mentioned, was that of Mr. Barden, who was very, very brief 
about it. He just did not hear anything until he looked up 
when the train was forty to fifty feet away and saw the train. 
He said that at the same time he heard the signal. Mrs. 
Barden said substantially the same thing, adding to it only 
the phrase that I referred to a moment ago, to the effect that 
she would have heard it if it had been blown, she thought; 
but both of them conceded that they were paying no attention 
whatever to this crossing or to the possibility that a train 
might be approaching until, as they said, they were within 
160 to 180 feet of the crossing, when, for the first time, they 
saw the cross-buck sign. They then very carefully stated, 
Your Honor-and this is quite in line with the Meuller case, 
the most recent decision by the Court of Appeals-that they 
then looked, and that is what the witnesses in that case said: 
that they looked for a train and did not see one. 
page 472 ~ That was in compliance with half of the duty, 
that is, to look. Of course, they did not look 
effectively, because they were bound to have seen the train if 
they had. It was on the track, but neither one said she or 
he listened, and there you have the big difference between 
positive testimony and negative testimony, and you get back 
to this old matter of inattention, with which we -are all 
familiar. That is why the rule has developed as it has in 
Virginia. 
Mr. Pasco has handed me the summary of the Mueller -cas·e, 
197 Va. 533. The plaintiff in that case said, and this state-
ment was quoted by the Court of Appeals, "I heard no bell 
or train whistle.'' 
The plaintiff's evidence in our case is completely identical 
with that, with the sole exception that she said in addition, 
"If it had blown, I would have heard it." We just do not 
think that slight difference could possibly change the rule in 
Virginia. 
In the Mueller case the plaintiff recovered against th~ 
defendants for personal injuries. It was reversed in the 
Court of Appeals. In doing so, tne Court of Appeals said: 
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'' It will be noted from the above evidence that the plaintiff 
nowhere claims to have listened for an approach-
page 473 ~ train. If he made any special effort to hear the 
ringing of the bell or the approach of the train he 
does not say so. He emphasizes the fact that he made an 
effort to see. As far as the evidence as to the ringing of the 
bell, it is purely negative and without probative value. This 
is especially true in the light of the positive evidence of the 
train crew that the bell was rung. * * * In the light of the 
positive, direct testimony of these witnesses as contrasted 
with the purely negative testimony of plaintiffs' witnesses, 
we are of the opinion that the plaintiffs have failed to carry 
the burden of proving that the bell was not ringing, and the 
Court erred in submitting this question of negligence to the 
jury." 
In the Miieller case and, indeed, Your Honor, in no other 
case with which I am familiar in Virginia law that has gone 
to the Court of Appeals has there been such massive evi-
dence that statutory signals were given, by completely inde-
pendent witnesses who were in a position to know about the 
signals, that is, they were physically so located that they 
could hear them, and they also had perfectly obvious and 
valid reasons for being attentive-the best reasons in the 
world. One man had his little son in his arms and 
page 474 r when he heard the signals he did what I, myself, 
have done, and that was, told the child, "Here 
comes the choo-choo. '' He was the man who said the whistle 
was blowing from all the way around the curve, or at least 
a quarter of a mile. The other was Mr. Samuels,. who was 
seated at his table, heard the whistle blow, got up and went to 
the win.cdow to see whether his five-year-old son was anywhere 
near the crossing,. and then stood there and watched and 
saw him on the other side of the tracks in a position of ap-
pare.nt safety, and waited until the train came on by, and 
Mr. Samuels testified that the blo,ving was continuous for 
almost a minute. 
Then, there were two other witnesses who gave completely 
credible, independent testimony that the signals were given. 
In addition, you have the testimony of the train crew, one 
of whom was about as independent as a- man could be, having 
been :fired by the Southern Railway. 
Then, we have the physical facts of this particular setup : 
the last crossing on the line just before the yard board, 
highly experienced crew on this particular run. All of that 
positive, definite, affirmative evidence as opposed to two 
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negative statements by people with the most obvious interest 
in the outcome of this litigation. 
I suppose I could argue that at greater length, Your Honor, 
but, in essence, we say that the Mit,eller case, the 
page 475 r last word by the Supreme Court in 197 Va., is as 
much on all-fours with this as it coul<l be. For 
that reason, we think, as we argued at the conclusion of the 
evidence, the case should not have gone to the jury on the 
issue of whether the signals had been given. 
I think there were various other points that Mr. Pasco 
made in connection with the instructions. One of them, which 
seemed to me to be the most troublesome so far as the de-
fendant was concerned, was the instruction that stated the 
duty of a passenger in an automobile, and that was taken 
largely from Judge Keith's opinion in an older decision and 
is not in accord with our view of the current law in Vir-
ginia as to the duty of a passenger in an automobile approach-
ing a railroad crossing, which is stated in Butler v. Darden, 
which we mentioned to the Court the other dav. So we think 
in that respect the jury may very well have been misled. In 
other words, the duty of a passenger in an automobile ap-
proaching a railroad crossing is to look effectively and to 
listen effectively, and those duties are not discharged merely 
by the fact that there is' someone else driving the car. Of 
course, she would not undertake to direct the driver what to 
do or exactly bow to do it, but she certainly had the duty 
under our law to call bis attention to the fact that they were 
approaching a crossing and that they ought to 
page 476 r listen and look for a train. She has not stated 
that she said a word to him. 
I think I could sum it all up, Your Honor, without taking 
too much of the Court's time, and without having the trans-
cript here before me, that I can assert positively from my 
best recollection that there is not a syllable of positive evi-
dence of any kind to the effect that these signals were not 
given. As opposed to that, we have the clear and unshaken 
testimony of seven witnesses, five of whom were totally dis-
connected with the Southern Railway, four of whom were 
never connected in any way whatsoever, who testified posi-
tively and affirmatively to the contrary. 
Under those circumstances, we most respectfully urge that 
this jury's decision was motivated by one of the most likable 
of human qualities and traits, and that is, sympathy. We 
think it is plainly contrary to the evidence in this case and is 
not in accord with the settled law of Virginia. 
/ 
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The Court: The motion will be denied and judgment en-
tered in accordance with the verdict. It is understood that an 
exception is noted. · 
• • • • • 
A Copy-Teste: 
H. G. TURNER, Clerk. 
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